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Subfect: T hird-Notiee of--Comn_lent-‘on Antideﬁredaﬁon Rule

' Dear Ms. Stevens:

The Indiana Department of Environmental Management (“IDEM”) published a: thud
notice draft rule concerning Antldegradatlon Standards and Impiementation- Standards

“(Proposed Rule) on December 9 > 2011 and requested that comments be prowded to

IDEM by December 31, 2011.

The Proposed Rule contains a number of revisions to the current Indiana water. quality
standards rules that Alcoa Inc. (“Alcoa”) believes will significantly and adversely affect
Alcoa’s three facilities within the state. Alcoa is very concerned with the Proposed Rule
as written because the Proposed Rule will: (1) impose unnecessary and unreasonable
burdens and restraints on Alcoa’s facilities when making even minor modifications to our
operations; (2) decrease operational flexibility; (3) impose significant additional
administrative expense and burden in processing more frequent NPDES permit
modifications; {4) impose ultimate prohibitions on new and increased discharges; and (5)
result in unnecessarily more stringent permit effluent limits.

In short, Alcoa’s key concerns are:
1. A clear and concise trigger for the applicability of the antidegradation rule.

2. The variance mechanism should be applied to all variances mcludmg but not limited
to 316(a); 316(b), and mercury.

3. A cumulative cap that is overly restrictive.

We cannot emphasize enough the adverse impact the Proposed Rule will have on Alcoa’s
operations within the state. Given the current economic environment, coupled with the
exodus of our industrial base to other lower-cost countries, this type of regulation is just
another obstacle in our ability to remain globally-conipetitive.



“We appreciate the epportumity-to provide these comments and IDEM’s corisidered. review:
sofsame. . v ol i s e B T e
-S.iﬂce‘rely: T <
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COI\’IMENTS ON IDEM’S PROPQSED RULES CONCER_NING ANTIDEGRADATI

STANDARDS

e INTRODUCTION

- On. December 9, 2011 the Indlana Department of Env1ronmental Management EIDEM),
~published a third notice draft rule; coneerning‘antidegradation standards and.: 1mplementat10n

- procedureés.(* ‘Proposed Rule ) The notice 1nd1cated that comments must be prov1ded it IDEM.
by December 30 2011 T T N Fherr LM

Due to the short comment penod that is ava:llable these comments will focus on- 2 Areas

A, The Antldegradahon Trlgger

B. Variances

C. The Cuinu]ative Cap

II. . THE ANTIDEGRADATION TRIGGER

The proposed rule states that a “proposed new or increased loading of a regulated poilutant to
surface waters of the state from a deliberate activity” is subject to an antidegradation review. The

exception for HQW discusses “processes that are covered by an existing applicable permit” such |

as operational variability, adding shifts etc. Our concern is that there is too much ambiguity in
this area. “We feel that the antidegradation trigger should be “for a new or increased permit

limit”. The reason is that as an industrial facility we often need to modify equipment, make

‘changes, or even.add different types of “production lines” to meet changing customer demand.

We have a certain supply capacity at the front end of the plant but how we manufaoture our.
aluminum may change.

Example from recent events at our facility: Can sheet in the domes’uo market 18 slowly :

decreasing so we are always looking at opportunities to increase our presence in. new:products or
areas. We had an opportunity to enter a new market, lithographic sheet with our existing product
(aluminum sheet) but require a different innovative production line. This new line will have a
wastewater stream that will go to our current wastewater treatment plant but we will still have a

slightly increased level of aluminum in our discharge. We will still easily meet our current -

NPDES permit but this activity, depending on “agency interpretation” may be subject to
- antidegradation review. Remember, we are still well within out permit limits, but we may have
more ambiguity in our capital planning process and our ability to meet market demand- and

possibly miss a business opportunity, again depending on “agency interpretation”. There are

other new and innovative ideas such as changes within our casting house using new technology
etc that also could be interpreted as a “proposed new” activity but we not need a new permit

limit, but rather a sunple permit modification to state what we are doing and how we are doing it.

Another example is in the water treatment chemical additives. Our current NPDES permit has
zinc as a monitored effluent parameter. Zine phosphates are often used as a corrosion inhibitor
but under the proposed rule, any changes to the water treatment additive would require some sort
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F e ne1ghbor1ng states who have a anndegradatlon tngger as prov1ously desonbed
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R l,l,dlscharge llmlt attnbutable to. theractivity. .

- oftam ant1degradatlon demonstratlon even thou h mall i

forward. Without the appropriate trigger, our facility: could be placed at-a- dlsadvantage with

dischargeelimination: system permit: that if approved wold: result in. T g

: Kenmcky - The. act1v1tles 1dent1ﬁed in ﬂ’l.lS subparagraph shall niot be.: ‘subject : 10 the SEI
L .anudegradatmn zmpiementatmn procedurE:s :The rénewal of a KPDES pérmit that.doesmot . .. -

. j_authorlze Do]lutant loadmg to the recelvmg stream in excess of that prevmuslv authorlzed

Ilhnozs The Agency must assess any proposed increase in pollutant loadlng that neceSSltates a

new, renewed or modified NPDES permit or any activity requiring.a. CWA Seotlon 401 o e

_certlﬁoatlon to determine compliance with this Section.

Towa - A regulated activity shall not be considered to result in-degradation, if:
A permit for an existing facility does not propose less strmgent permit limits-or 1ncreased _
treatment plant design capacity; or : :

Antidegradation review can be time-consuming and expensive. Such review also can introduce a
substantial element of uncertainty into business planning and predlctlon as to what the outcome
will be. Therefore, the Proposed Rule also should contain (1) an_applicability provision that
uses a brlght line trigger that pecessitates a new or modlﬁed NPDES permit; and (2) a
provision pertamlng to the time for IDEM’s rejection or anproval of exemptmn

applications. Those in the regulated community should be informed as quickly as possible
whether IDEM accepts or rejects an exemption apphcatlon and need the certainty of knowing
that there is a clear time period by which they.can expect such a determmatmn

II. PARTIES WHO HAVE RECEIVED A VARIANCE SHOULD N()T BE
REQUIRED TO UNDERGO ANTIDEGRADATION REVIEW. '

Tn addition, the Proposed Rule should be revised to provide that antidegradation review is
not required for agency-approved variances. All variance applications must include a review of
both the types of technology capable of treating the pollutant of concern and the social and
economic costs of installing and operating each type of technology. This review-is very similar
to the technology review and demonstration of social or economic importance that is required for
antldegradation review. ' ‘ '

In fact, the Umted States Env1ronmental Protection Agency (“U.S. EPA”) recommends
that States use the same process for reviewing social and economic impacts for variances and
antidegradation review. See Interim Economic Guidance for Water Quality Standards
Workbook, EPA 823/B-95-002 (March 1, 1995). Thus, if IDEM has granted 4 variance to a
discharger, it makes sense that the discharger should not also need to complete -an




, | ~ loading capaclty

- "hantldegradatlon demonstratmn A CWA § 316(&) demonstratlon afﬁrmatwely Satlsfles e

- Tare sagmﬁeanﬂy d1ffefen t and greatly more stnug than from the cufreut prOVi
: zmplementatlon procedures for the Great Lakes system 337 1AC 5-2- 11 3 (“emrent Tule?’) ~--‘The
- current rule; deﬁnes the de m1mrms/cumulat1ve,cap based upon unused 10ad1ng capaelty ﬁnd to’ta,l

Specifically, unidet the'-cﬁnj;éﬂt-‘faié_if 45 4 tedillt of a 'deliberats’activity, a dischatger :r;e)que‘-sts de oo
new permit limit or modified permit limit, and the increased limit (as mass).is less than 10- '

percent of the unused loading capacity.and at least 10 percent of the total loading capaelty e
(“TLC”) remaing unused dfter the increase, then the increase is considered a de minimis lowermg Lol

of water quality. Thus, the activity and modified or new permit limit is not subject to the

antidegradation demonstratlon requ1rements :

The current rule eStabllshes a cléar threshold based on the capacity that, cimulatively, evercould- -
be allocated to effluent mass increases as 10 percent of TLC has to remain unused.. That is, as
multiple requests or multiple dischargers request small increases to discharge limits, the |

cumulative cap is:

90% TLC aBaCkgroUnd Level = Cumulative Effluent Cap

As the TLC is based upon water quality criterion and the applicable stream-design flow, the mass -
to remain unused is constant unless effluent load or background load changes dramatically. ©

In contrast to the curretit rule, the Proposed Rule defines the de minimis/cumulative cap-based on .
only unused loading capacity. Asin the current rule, for high quality waters the de minimis..
increase to a limit (or to a new limit) has to be less than or equal to 10 percent of the existing
unused loadmg capacity, determined at the time of the specific proposed new or increased
loading of the pollutant of concermn. However, the “ Benchmark of 90% of unused loading
capacity is too restrictive.

IDEM has not presented data or information to show that the current de minimis/cumulative cap
provisions are not satisfactory for managing antidegradation standard requirements with respect
to minor increases to permit limits. In fact, the application of the cumulative cap and the
definition of that cap in the current rule is appropriate and justifiable.

The de minimis allowance of 10 percent of unused loading capacity should be established as the
default allowance, and the Propesed Rule should clarify that simple loading capacity calculations
- will be sufficient to demonstrate that a discharger qualifies under the de minimis provisions.

This is problematic especially for metals in receiving streams that have elevated levels of total
suspended solids. The current test methods used for detection of metals often involves total
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© o Webelieve: that the cap shouid ’oe returned to the OIIgmal eap as written-into the Great Lakes
“Rule.

IIIT CON ,CLUSIO_N

We have many significant concerns with the Proposed Rule and that it makes Indiana the
strictest state in terms of antidegradation in the region. Of primary importance is triggering
mechanism in which antidegradation begins and the associated cumulative cap. Current business
in Indiana needs to be able to adapt to the market place and make changes without excessive
regulatory interference and delays. If a new permit is reqmred for new or expanded business
then this is another regulatory hurdle but one that all states require businesses to go through.
While we need to be protective of our state waters, we realty don’t need to place ourselves: and
our state at a competltlve disadvantage in there trying times.
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Alcoa

Warrick Operations

ALCA Highway 68
OFFICIAL COMMENT PO Box 10

. Newburgh, IN 47629-0010 USA
December 16™, 2011 o

CERTIFIED MAIL 7009 0080 6001 9091 1601

Indiana Department of Environmental Management R e
Office of Commissioner ) : TR
100 North Senate Avenue, Rm IGCN 1301 ‘

Indlanapoils, Indiana 46204

RE Request for Tlme Extension for Comments on Anitdegradation Rule AT
bear. M_r, Easterly,

Alcoa-Warrick Operations is requesting an extension for the comment period associated with the
third notice draft of the antidegradation rule. The draft was issued just prior to the holidays and
Alcoa-Warrick Operations typically slows down and most everyone is on vacation at that time of
the year. This year was no different. We request an additional 30 days to ensure that the correct
data and comments can be submitted to the agency to ensure that the agency has an opportumty

to receive and evaluate all of the information necessary for this rule.

There are minor changes in some of the langnage that has a great impact on the interpretation

and application of the rule. These items need the proper attention and evaluation and that is why
we are requesting additional time.

If you have any questions, please feel free to contact me.

IO

ncerely,

" Denny
Environmental Engineering Superintendent
Alcoa Warrick Operations
812-853-4625






INDIANA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT

We Protéct Hoosiers and Our Environment.

Mitchell E. Daniels Jr. 100 North Senate Avenue
Governor Indianapolis, indiana 46204

(317) 232-8603
Thomas W, Easterly Toll Free (800) 451-6027

Commissioner www.idem.IN.gov

December 16, 2011

Mr. Denny Wene 860-E1

Environmental Engineering Superintendent
Alcoa Warrick Operations

PO Box 10

Newburgh, IN 47629

Dear Mr. Wene:

RE:  Request for 30-day extension of Antidegradation
third notice comment period

In response to your request for a 30-day time extension of the third notice comment
period for the proposed antidegradation rule, IDEM Commissioner Tom Easterly, the
Office of Water Quality's Deputy Commissioner Martha Clark Mettler, and I have
considered your request and respectfully denied it for the following reasons:

* The rule language contained in the antideg proposed rule posted in the Indiana Register on
December 7, 2011, (AKA the preliminarily adopted rule) was preliminarily adopted by the Water
Pollution Control Board (WPCB) on September 14, 2011.

+ The proposed rule language has been available to Alcoa since August 31, 2011, when the September
WPCB packet, including the antideg rule documents, was sent to the WPCB members. The antideg
workgroup stakeholders also received the board packet rule documents from MaryAnn Stevens in
an e-mail sent on August 31, 2011, and, soon thereafter, the rule documents were posted on the
IDEM web site for public perusal. .

*  The only new information contained in the Indiana Register's December 7, 2011, posting of the
antideg third notice of comment period is IDEM's response to comments received at the

preliminary adoption hearings held on July 27 and September 14, 2011. Alcoa did not comment at
these hearings.

* Asnoted in the response to comments, the only rule language change IDEM is currently proposing
to make before presenting the rule to the WPCB for consideration of final adoption is to change the
September 14- adopted proposed rule language definition of "Endangered or threatened species" to
align with the original definition of "Threatened and endangered species” that was contained in
earlier drafts of the rule. The original definition included consideration of species on the Indiana
lists, which must be considered by the commissioner when reviewing an antidegradation
demonstration for a project that proposes a new or increased loading of a regulated pollutant to a
surface water of the state from a deliberate activity subject to the Clean Water Act.

¢ The administrative rulemaking statute requires that a third notice of comment period be 21 days
long. IDEM has extended the antideg third notice comment period to 23 days to account for the fact
that many people get both Christmas day and Christmas eve as holidays. The two additional days

allow for the same number of working days that would have been available if the holidays had not
oceurred.

Recycled Paper @ . An Equal Opportunity Employer Please Recycle {:,



Page Two

The antidegradation rulemaking, LSA Document #08-764, began in 2008 with
stakeholder meetings predating the initiation of the formal rulemaking steps. IDEM
believes the stakeholders and the public have been kept well informed of every step in the
process that has brought us to our present position of third notice of comment period.

Mr. Wene, thank you again for your request. I appreciate your participation in the
workgroup process and your efforts as a WPCB member to shepherd the rule to its
present stage, as well as your interest in ensuring adequate public input during this
process. Should you have any other questions or need further information, please do not
hesitate to contact me at 317/233-2550.

Sincerely,

=

Bruno Pigott

Assistant Commissigner
Office of Water Quality
Indiana Department of Environmental Management




INDIANA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT

We Protect Hoosiers and Our Environment.

Mitchell E. Daniels Jr. 100 North Senate Avenue
Governor indianapolis, Indiana 46204

(317) 232-8603
Thomas W. Easterly Toll Free (800) 451-6027
Commissioner www idem.N.gov

December 22, 2011

Mr. Stan Pinegar

Mr. Patrick Bennett

Indiana Energy Association

1600 One American Square

Box 82065

Indianapolis, Indiaria 46282

Dear Messrs. Pinegar and Bennett:

RE:  Request for 14-day extension of Antidegradation
third notice comment period

In response to your request for a 14-day time extension of the third notice comment
period for the proposed antidegradation rule, IDEM Commissioner Tom Easterly, the
Office of Water Quality's Deputy Commissioner Martha Clark Mettler, and I have
considered your request and respectfully denied it for the following reasons:

* The rule language contained in the antideg proposed rule posted in the Indiana Register on
December 7, 2011, (AKA the preliminarily adopted rule) was preliminarily adopted by the Water
Pollution Control Board (WPCB) on September 14, 2011.

»  The proposed rule language has been available since August 31, 2011, when the September WPCB
_ packet, including the antideg rule documents, was sent to the WPCB members. The antideg
workgroup stakeholders also received the board packet rule documents from MaryAnn Stevens in
an e-mail sent on August 31, 2011, and, soon thereafter, the rule documents were posted on the
IDEM web site for public perusal.

= The only new information contained in the Indiana Register's December 7, 2011, posting of the
antideg third notice of comment period is IDEM's response to comments received at the
preliminary adoption hearings held on July 27 and September 14, 2011.

* Asnoted in the response to comments, the only rule language change IDEM is currently proposing
to make before presenting the rule to the WPCB for consideration of final adoption is to change the
September 14- adopted proposed rule language definition of "Endangered or threatened species” to
align with the original definition of "Threatened and endangered species” that was contained in
earlier drafts of the rule. The original definition included consideration of species on the Indiana
lists, which must be considered by the commissioner when reviewing an antidegradation
demonstration for a project that proposes a new or increased loading of a regulated poliutant to a
surface water of the state from a deliberate activity subject to the Clean Water Act.

Recycled Paper ® An Equal Opportunity Employer . Flease Recycle Yy



Page Two

» The administrative rulemaking statute requires that a third notice of comment period be 21 days
long. IDEM has extended the antideg third notice comment period to 23 days to account for the fact
that many people get both Christmas day and Christmas eve as holidays. The two additional days
allow for the same number of working days that would have been available if the holidays had not
occurred.

The antidegradation rulemaking, LSA Document #08-764, began in 2008 with
stakeholder meetings predating the initiation of the formal rulemaking steps. IDEM
believes the stakeholders and the public have been kept well informed of every step in the
process that has brought us to our present position of third notice of comment period.

Mr. Pinegar and Mr. Bennett, thank you again for your request. I appreciate your
participation in the workgroup process as well as your interest in ensuring adequate
public input during this process. Should you have any other questions or need further
information, please do not hesitate to contact me at 317/233-2550.

Sincerely,

7%@—«—@ ‘ ¢
Bruno Pigott ;

Assistant Commissioner
Office of Water Quality
Indiana Department of Environmental Management




' STEVENS MARY ANN

‘From: Andes, Fredric [Fredﬂc Andes@btlaw com] S s

Tanti : " Friday, Decembeér 30, 2011 4.08 PM | ' ‘ : : ‘
E B , © STEVENS, MARY ANN : ' L ‘ : ;
oject: . - s ..Comments on: LSA Document #08- 764 (Antldegradatlon)

Attachments: : |ndant|degcomments123011 pdf |ndantldegsuggestedchanges123011 pdf

Attached are comments from Barnes & Thornburg-on IDEM s third-notice proposed ru!e on antldegradataon Pléaéé feél
free to call or e-mail if you have any questlons Thank you very much. '

Fredric P. Andes, Esq.

Partner, Barnes &Thornburg LLP : R ‘ e e Lo e
Suite 4400 - o : C S R ‘ B
One N. Wacker Drive _ I e oo
- Chicago, lilinois 60606-2833 : o . ) T o
Phone: 312/214-8310 - ' ‘ S Coe o
Fax: 312/759-5646 S _ : I
Cell: 773/354-3100 . R 7 _ R IRAN ‘ R
E-Mail: fandes@btlaw.com A ' : ISR

CONFIDENTTALITY NOTICE: This email and any attachments are .
for the exclusgive and confidential use of the intended recipient. If
you are not the intended recipient, please do not read, distribute
or take action in reliance upon this message. If you have received
this in error, please notify us immediately by return email and
promptly delete this message and its attachments from your
computer system. We do not waive attorney-client or work product
ivilege by the transmission of thig message. TAX ADVICH

ICE: Tax advice, 1f any, contained in this s-mail does not
toastitute a "reliance opinion" as defined in IRS Circular 230 and
may nct be used Lo establish reascnable reliance on the opinion of
counsel for the purpoge of avoiding the penalty imposed by Section
6662A of the Internal Revenue Code. Thé firm provides reliance
opinions only in formal opinion letters containing the signature of a
partner. o
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COMMENTS ON THIRD NOTICE ANTIDEGRADATION PROPOSAL,

s . PERMIT LIMIT TRIGGER

The proposed rule requires.an anudeg review when there is a.new or increased loadmg,
even if there is no change in permit limits associated with the change. This.is
inconsistent with the antideg rules of numerous other States that have been approved by
USEPA. Those rules specify that in order for antideg review to be triggered, there must
be a request for a new or increased permit limit. That “bright line” test makes sense. It
allows all stakeholders to be clear as to when-an antideg review will be required — and
will not be required. Without that test, there wili be significant confusion. Industrial and
municipal facilities make frequent changes to their.dpera’[ions, and the discharge levels
will increase and decrease as a result, sometimes on a daily basis. Most of the time, these
“facilities discharge at levels well below their permit limits, and the frequent increéases and
decreases do not change that status — discharge levels stay in compliance with limits.
The operators understand that if a particular change will require a new or higher permit
limit, then they will have to apply for a permit modification, and at the same time, they
will need to assess whether the increase is significant enough to require antideg review.

But under the proposed rule, the operators also have to assess the possibility of triggering
antideg review whenever they make any change in their operations that leads the
discharge levels to be slightly higher than they were immediately before the change, even
if the discharge goes from 50% of the permit limit to 51% of the permit limit. This will
create significant uncertainty, and will cause dischargers to sometimes “guess wrong”
and then be charged later with not complying with antideg requirements. Moreover, this
substantial expansion of antideg review is not required by Federal law — there is no
requirement in the CWA or EPA’s rules that prohibits use of a permit limit trigger — and
is unnecessary to protect the environment. As long as the discharger is meeting their
current technology-based and water quality-based permit limits, they are operating at
levels that have been determined to protect water quality, and there is no basis to force
them to reduce further. The Board should fix this problem by adding a permit limit
trigger into the proposed rule. A suggested language change to address this issue s
attached to these comments.

s CUMULATIVE CAP

The proposed rule contains a “cumulative cap™ as part of its definition of de minimis
increases, which will not be required to undergo antideg review. As a general maiter,
increases that use less than 10% of the total loading capacity of the waterbody are
considered to be de minimis, and we agree with that test. [t is based on EPA
recommendations that were provided to Indiana and other Great Lakes States when EPA
adopted the Great Lakes Initiative — at that timie, EPA clearly stated that as to non-BCCs,
increases of less than 10% are not significant. At the same time, EPA recommended that
a “cumulative cap” of 10% be required — in other words, that once less than 10% of the
total loading capacity remains unused, all increases must undergo antideg review. Soifa



“series of.increases have chuxrcd on a paltlwiar waterbody,.and now thele is only 9% of
the loading capacity that remains unused, all increases past that point are required to- have.
a review, no matter how smalil those individual increases are. This ensures that the

~ pollutant levels will stay in compliance with standards, and that watér quality will’

therefore be protected. This 10% cap was adopted by Indiana for use in the Great Lakes

‘Basin, and has been in the rules for that area of the State since 1997."

" Now, the proposed rule makes a radical ¢hange in the current cumulative cap.- Instead of

requiring that reviews are triggered after the “10% unused” level.is triggered, the
proposal requires reviews when a “90% unused” level is triggered. Thus, once one
discharger has used 9.9999% of the unused loading capacity for the stream, cvery single
discharger that wants to make an increase, .no-matter how small, will have to perform an
antideg review, and faces the risk that their increase request will be denied, even though
almost 90% of the available loading capacity of the stream remains unused. There is no
environmental reason to mandate that new requirement, whieh will also place significant -
restrictions on economic growth.  Moreover, there is no basis in Federal law for EPA, or
anyone else, to require this new “90% rule” Mowhere in the CWA or EPA’s rules does it
dictate what the Staie’s cumulative cap level must be — or that there be such a cap at all.
Given that EPA’s own recommendation in the Great Lakes initiative was for a 10% cap,
which has been part of the rules for the Greai Lakes Basin for 14 years, Indiana should
retain thai requirement, and apply it statewide. Indiana should not adopt the 90% rule,
which is the most stringent cap provided by any State antideg rules. Attached are
suggested rule changes, which propose that the 90% test be changed to a 50% test, which
should still be fully protective of water quality while reducing the adverse impact of the
rules on economic growth. Any test adopted by the Board in the final rules should
consider both of those factors, and sheuld be accompanied by a full explanation of why a
change from the curient 10% test is both justified and necessary. No such explanation
has been provided to date.

= EXCEPTIONS TO REVIEW

Section 2-1.3-4(h) of the proposed rule describes a series of situations in which the
current antideg rules do not require a review — they are exceptions. There are good
reasons for these exceptions. In some cases, the environmental impact of the increased
discharge is very minor — for some, the impact is actually positive. In other cases, the
action causing the increase is clearly of significant social/economic benefit or has already
undergone a careful review by IDEM. There is simply no reason why antideg review
should be required in these situations, and review will serve little purpose. Moreover,
similar exceptions have been adopted by other States and approved by USEPA.

There is no legal basis, under the CWA or EPA’s rules, 1o take these exceptions away,
but that is exactly what the proposed rule does.  These situations that were formerly
exempted from antideg review now have to go through a review ~ it appears to be a
somewhat less extansive review than is required for other situations under the rule, but it
is a review, and it will take time and money to prepare an antideg analysis. Then, there is
the uncertainty of not knowing whether the demonstration will be approved. This




placing of unnecessary hurdles. make% no sense, when the- act;ons covered are ones that
we want dischargers to take. For example, one of the former exceplions covers increases
that oceur due to municipal efforts to control sewer overflows - efforts that are actually
required under Federal and State law. By taking away the antideg exception, the
- proposed rules could actually prevent a discharger from taking actions that are mandated
by the CWA itself. The exceptions were approprlate and the rule should be modified to
restore those exceptions. Suggested rule revisions to make this-change are attached.

s DE MINIMIS REVIEW WHEN NO NUMERIC CRITERION

“The proposed rule requires antldeg review for any regu]ated poliutant ThlS means that
even if a particular pollutant is not covered by a techinology-based requirement or a
numeric water quality criterion, it can still be subjected to antideg review when there is
an increase. In fact, it appears that due to the way in which the rule was constructed,
EVERY increase is subject to antideg réview if the pollutant at issue is not subject to a
numeric water quality criterion. This makes no sense. If a criterion exists, then the rules
allow for de minimis increases without antideg review. The definition of de minimis uses
the concept of “10% of total loading capacity.” And the “iotal loading capacity” is
determined through a calculation that uses the numeric criterion. So if there is no
numeric criterion, then there is no way to define de minimis, and any increase, no matter
how small, must underge a full antideg review. As with other provisions noted above,
there is no fegal or technical reason for that provision in the proposed rule. Ifade
minimis provision is apptopriate — and it is — then it should be available for any non-BCC
pollutant, regardless of whether there is a numeric water quality criterion for that
pollutani. To fix this problem, the rule should be amended to provide that if there is no
criterion, then [DEM should determine an appropriate water quality value to use instead
in determining “total loading capacity,” relying on appropriate studies and data. A
suggested rule change to implement this recommendation. is attached to these comments.

> CHANGES IN BASELINE LOADING CAPACITY

The proposed rule establishes a “baseline loading capacity,” which is used to determine
when an increase goes beyond the “90% rule” discussed above.  This bascline is

- established at the time of the first request for an increased loading for that waterbody, and
apparently, the baseline can never change. But this does not recognize that the amount of
loading capacity available can change over time. For instance, it a facility shuts down
that was discharging to that waterbody, the amount of capacity consumed by that
discharge would not become avatlable and “unused.” The rule needs to be changed to
specify that if there is a permanent reduction in discharges to the waterbody, then IDEM
should adjust the baseline capacity to reflect that change. Suggested language to
tmplement this concept is attached to these comments.






7 SUGGESTED CHANGES IN ANTIDEGRATION PROPOSAL

327 TAC 2;1.3-2 (53} "Téta! loadiﬁg c-apac;ity”',.is exbresseﬁ as a regulated po]!utaﬂt.

mass loading raie per twenty-i four (24) hour period, for the waterbody in the area
where the water quality is proposed to be lowered, and mesns the product of the
applicable water quality criterion multiplied by the sum. of:

(A) the existing effluent flow;

(B) the proposed new or iner eased efftuent flow; and

{C) either:

- (i) the approved alternate mixing zone volume for L'il\e Muhluan or

(i) the stream design flow.

1 X there is no aggllcable numene water quah’gg cntermn, then the commlssmner

327 TAC 2-1.3-4(c) For an HQW except an ONRW, a new or increased loading of a
regulated pollutant resulting from the following is exempt from the aniidegradation
demonsiration requirements inciuded in section 5 of this rule:
(1) A new or increased loading of 3 non- BCC that is a demonstiated de
miniinis lowering of waler quality as shew : et of suflicient
information that allows the commissioner 4;0 vsrify the de minimis as
deterniined sceording to the follewing:
{A) Calculation considerations according to the following:
(i} The proposed net increase in.the loading of a vegulated
pollntant is less than or equal to ten percent (10%) of the
available loading capacity determined at the time of the
specific proposed new oy increased loading of the regulated
pollitant, The available loading capacity shall be established at
the time of each request for a new or increased loading of a
regulated pollutant,
it} The bemhmaﬂ: mfﬁila&)le Emdinﬁ capadt‘y is a;‘:qua to fifty

the time of the request for ‘the initial i increase in the loading of

a regulated pollutant, except that if there is a subsequent.
permanent decrease in discharges to that waterbodyv, the
commissioner shall adjust the benchmark available loading
capacity to reflect the corresponding increase in available
loading capacity.

327 TAC 2-1.3-5 (a) Any existing or propoesed discharger seeking a new or increased
discharge that requires 2 new ot increased permit limit and that constitutes a
-significant lowering of water quality that is not exempt under section 4 of this rule
mitsé submit for consideration by the commissioner an antidegradation
demenstration that justifies that the proposed new or increased discharge is
necessary and '

. «[Fo'rmati;éd: Font: Bold

‘[De!eted: nincty

- {Deleted: 90




provides a social or economic benefit in the area of the discharge. Each -
antidegradation demonstration shall include the. follewing basic information:
(1) The regulated pollutants proposed to be discharged.
{2) The estimated mass and concentration of al] leﬁulated poltutants
. propesed.to Be discharged. . -
(3) The receiving water or waters that would be affected by the new or
- increased discharge.
(4) The physical, biological, and chemlcal conditions of the receiving water or
- waters as determined by: :
(i) chemical analysis;
(ii} biological analysis; or
(i) both items (i) and ii).

iollowing beneﬁclal activities that result in a new or mcreased discharge:
(1) A change in loading of a regulated pollutant due solely to implerientation
of:
(A) enforceable municipal or mdustrlal controls on wet weather flows,
including combined sewer overﬂows, or
{B) an utfm ceable individual NPDES permit for storm water
sl th dndusirial activity:
when there is a0 nef inerease in the quantity and concentration of the
reguiated pollatant discharged ¢o ihe same ten (10) digit watershed.,
(2} A new ov increased loading of a regulated pollutant due to one (1) or
move of the following:
" (A} A response action under CERCLA, as defined in 1C 13-1 1-2-24, as
amended.
{B) A corrective action under RCRA, as amended.
{C) An action utilizing federal or state authorities with regulations to
alieviaie a releass into the environment of hazardous substances,
peilutasts, or coniaminants that may pese an imtminent or existing
and substantial danger to pub[ic health or welfare, including one (1)
or more ¢f the following:
(i) An underground storage tank (UST) corrective action under
IC 13-23-13.
(ii) A remediation of petroleum releases under IC 13-24-1.
(iti} A voluntary remediation under IC {3-25-5.
(iv) An abatement or correction of any polluted condition
under IC 13-18-7,
{3} A new or increased discharge of noncontact eooling water that will not do
the following:
(A) Increase the temperature of the receiving water or waters outside
of the designated mixing zone, where applicable,
{B) Increase the loading of BCCs.

seoed wi

Deleted: that includes the basic
infermation required under subsection | -

(a) and the necessary information
required under sabsection (¢} shall be
submitied




(C) Require numieric water quality-based effluent limitations
(WQBELS) for toxic substances or WET as deterriined under 327
IAC 5-2-11.5.
{4} A new orincr eased loading nf an qppmved non- BCC W‘lter treafment
additive.”
A chanoe in'loadirig of a regulated pollutant
(A) where there is a voluntary, simultaneous, enforceable deerease in
the actual loading of the regulated pollutant from sources .
contributing to the same ten (10) digit watershed; and - :
(B) with the result that there is a net decrease:in the loading of the
regulated pollutant to the same ten (10) digit watershed.
(6} A new or increased loading of a regulated pollutant from a sanitary
wastewater treatment plant constructed or expandeéd to alieviate a- public
health concern, for example, a connection of existing residences currently on
“septic systems. .
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LSA Document #08-764 (Antidegradation)
‘MaryAnn Stevens ' |

Rules Development Branch

Office of Legal Counsel 7 .
Indiana Department of Environmental Management
100 North Senate Avenue :

MC 65-45 S

Indianapolis, IN 46204-2251

Via Hand Delivery OFFICIAL COMMENT

Re:  Comments on LSA Document #08-764 (Antidegradation)

Dear Ms. Stevens:

On behalf of Tndianapolis Power & Light Company (“IPL”), Barnes & Thornburg LLP is
submutting the following comments as part of the third notice of public comment perioed for the
Indiana Department of Environmental Management’s (“IDEM”) proposed antidegradation rule.
The LSA document number for the proposed antidegradation rule is 08-764 and these comments
are being submitted by the December 30, 2011 deadline identified in the third notice of public
comment. IPL appreciates the opportunity to provide these comments.

1. Applicability

Proposed 327 TAC 2-1.3-1(b) and 327 IAC 2-1.3-5(a) apply the antidegradation
implementation procedures to proposed new or increased loadings of a regulated pollutant to
surface waters of the state from a deliberate activity subject to the Clean Water Act. IPL
believes the applicability for the antidegradation rule, including the implementation
demonstration, should be based on new or increased discharges that result in an increase in
concentration or mass of a regulated pollutant that triggers the mmposition of a new discharge
limit or a modification to an existing discharge limit in a NPDES permit. As currently proposed,
the regulation could be read to apply to any increase in the mass or concentration of 1 discharge
of a regulated pollutant even if that increase either (a) is to the discharge of a regulated pollutant
that currently is not subject to a discharge limit and the increase would not result in that
regulated pollutant becoming subject to a discharge limit or (b) would be of a regulated pollutant
already limited in a NPDES permit and the increase in the amount of the regulated pollutant
discharged would exceed current discharge amounts but would not exceed permitted discharge
limits in such current NPDES permit. Regarding the first situation, if the current discharge of a
regulated pollutant is not subject to a discharge limit and the amount of that pollutant being
discharged is increased to a level that also would not result in the imposition of a new or
modified discharge limit, such discharge should be classified as de minimus and excluded from
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" the antidegradation requirements because it simply is too minor to be considered a significant.

lowermg of water quahty

| Regardmg the second 51tuat10n 1f a company has a process and Wanted to add -an
additional process of the same type as the current process and that addition would not require a -

modification to a discharge limit in its existing NPDES permit, would add to the amount of a
regulated pollutant being discharged that already is limited in the permit, but the increased

amount of the regulated pollutant added by the new process woild net exceed the concentration -
and mass discharge limits already contained in a current NPDES permit for that regulated -
pollutant, it appears that an antidegradation demonstration could be required even though a .

modification of the discharge limit in the permit would not be required. Because discharge limits
included in NPDES permits are based on the more siringent of the effluent limitation guidelines
‘developed for specific industries and activities, water quality standards, and limits based on best
professional judgment; IDEM already would have determined that the water body 1 question in
this situation was capable of assimilating the amount of the regulated pollutant at issue in
compliance with existing water quality standards and other requirements at a level consistent
with the currently permitted mass and concentration limits.  Therefore, tequiring an
antidegradation demonstration for such an increase when there will be no change to the discharge
limit is unnecessary and unduly burdensome for both the regulated community and IDEM.

IPL understands and appreciates that the exclusions contained in the proposed 327 IAC
2-1.3-4(c)(2) address changes in existing operations due to operational variability, among other
things. However, it does not appear this exclusion is sufficiently broad to overcome the failure
to tie increases to changes in permit discharge limits or the addition of new permit discharge
limits. Therefore, IPL proposes that 327 TAC 2-1.3-1(b) be revised to include the phrase “that
requires a new or increased permit limit” between “to a proposed new or increased loading of a

- regulated pollutant to surface waters of the state” and “from a deliberate activity subject to the
Clean Water Act” and that 327 JAC 2-1.3-5(a) be revised to include the phrase “that requires a
new or increased permit limit and” between “Any person requesting a new or increased loading”
and “that would cause a significant lowering of water quality”. Without these revisions, IPL
believes the regulated community could be required to expend unnecessary time and resources to
prepare and submut antidegradation demonstrations for changes that otherwise would not require
a new or modified NDPES permit discharge limit for the regulated poliutant in question.

2. Regulated polutant and de minimus

Pursuant to proposed 327 IAC 2-1.3-1(b), the antidegradation implementation procedures
apply to proposed new or increased loadings of a regulated pollutant “that will result in a
significant lowering of water quality.” Proposed 327 JAC 2-1.3-2(51) defines a “significant
lowering of water quality” as an increase that is greater than “de minimus™ and proposed 327
TAC 2-1.3-4(c)(1) explains what constitutes a de minimus lowering of water quality for high
-quality waters that are not Outstanding National Resource Waters. According to proposed 327
IAC 2-1.3-4(c)(1) and the definition of “total loading capacity” in proposed 327 IAC 2-1.3-
2(53), a determination that an increase is de minimus only applies if the regulated pollutant at
issue has a numeric water quality criterion.

BARNES&THORNBURG Lip
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* " According to IDEM’s definition in proposed 327 TAC 2-1.3-2(44), 'a “regulated
pollutant” includes pollutants that have a numeric. water quality criterion as well as pellutants
thet do not have a numeric water quality criterion, such as pollutants associated with a narrative

- water quality criterion. Because thé proposed antidegmd_aﬁ-on implementation-procedutes apply
to any proposed new or increased loading of a regulated pollutant that is not de minimus and a
numeric water quality criterion must apply to the regulated pollutant to determine if the increased

discharge is de minimus, any new or increased loading of a regulated pollutant that does not have

 a numeric water quality eriterion antomatically would be subject to the antidegradation
mmplementation procedures regardless of the actual magnitude of the increase unless it satisfies
.an exemption. - , I _ _ :

IPL agrees that a de minimus leve] should be established below which antidegradation
demonstrations are not required. However, defining de'minimus so it only applies to regulated
_ pollutants that have a numeric water quality criterion will result in dischargers having to comply
with the antidegradation implementation procedures regardless of the actual mmpact of the
mncreased or new discharge when the regulated pollutant at issue does not have a numeric water
quality criterion. This is particularly problematic because, as discussed in comment 1 above, the
proposed antidegradation standard is not limited to proposed new or increased discharges that
require a modification to or imposition of a new effluent discharge lmit.

IPL recommends that the regulation identify a de minimus level for all regulated
pollutants or provide an option for the discharger to demonstrate that its new or increased
discharge will not significantly impact the water body. This is particularly important for
pollutants that may only be associated with narrative water quality criteria. Alternatively, the
definition of regulated pollutant could be revised to only include pollutants that have a numeric
‘water quality criterion thereby allowing the proposed de minimus approach to apply to all
regulated pollutants. Unless IDEM provides a de minimus option for all proposed new or
inereased discharges, the regulated community will be required to prepare and IDEM will be
required to review antidegradation demonstrations even if the increased discharge will not
significantly impact the water body just because the regulated pollutant at issue does not have a
numeric water quality criterion.

3. Cumulative cap

IPL agrees that a cumulative cap on increased discharges should be imposed to create a
minimum threshold below which all increases must be evaluated. However, TPT, does not agree
that 90% of the available loading capacity at the time of the initial increase is the appropriate
threshold. First, the cumulative cap for non-BCCs in the current antidegradation standard for the
Great Lakes portion of the state is 10% of the total loading capacity [327 JAC 5-2-
L1.3(b)(1)(B)(I)(BB)} and IDEM has failed to provide any justification for increasing the
cumulative cap for the Great Lakes portion of the state to 90% or for imposing a cumulative cap
for the non-Great Lakes portion of the state that is different than the current 10% cap. Second,
regardiess of what cumulative cap is imposed, it is important to note that the cumulative cap
provision applies to water bodies that already satisfy the applicable water quality criteria.
Therefore, the cumulative cap that is imposed will not endanger the ability of these water bodies
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to continue to- coiriply with. the water. quality standards. " To be consistent with the current
- regulations, IPL suggests that a cumulative cap of 10% of the available }oadmg capacity be used,

in the proposed rule: Fuithermore, if IDEM believes 4 10% cumulative cap is not sufficiently - -
protective,. it must provide adequate justification for a different cumulative cap and allow the

public and regulated community sufficient tlme to comment on that Justlﬁeatlon pnor to
'ﬁnahzmg this.rule.

IPL also recommends that an option exist to re-determine the baseline avaﬂable loading
capacity if there has been a-subsequent permanent decrease in discharges of a regulated pollutant
- to the water body. Over time, reductions in concentrations of regulated pollutants likely will
occur due to increased controls from advances in wastewater treatment technologies and
reductions in or eliminations of discharges due to water management practices, changes in

~ processes and opérations, and/or plant closures. Because the quality of water bodies will change . -
over time and siuch changes will® include 1mprovements, freezing the time at which the -

benchmark available loading capacity is determined to the time of the first increase is not
appropriate or justified particularly when such subsequent decreases are associated with
permanent reductions.

4. Noncontact cooling water, approved non-BCC water treatment additives., storm
water discharges, increased loadings to accomplish a reduction in air pollutants, and
certain other discharges for which some but not all antidegradation demonstration
information must be submitted

The proposed rule at 327 TAC 2-1.3-5(b)(3), (B)(4), (b)(1)(B), (d)(2), and (b)(2) identifies
certain new or increased loadings for which the amount of information that must be submitted as

part of the antidegradation demonstration is reduced but not eliminated. These new or increased -

loadings include certain noncontact cooling water discharges,. discharges of IDEM approved
non-BCC water treatment additives, discharges with enforceable individual NPDES permits for
storm water associated with industrial activities, discharges associated reductions in air pollation,
and discharges assoctated with remediations. IPL believes these increased loadings should be
excluded from the antidegradation implementation requirements because they either have
minimal impacts on the water body, already have been reviewed and approved by IDEM’s
Office of Water Quality (such as for water treatment additives), or clearly are associated with
actlvities that will improve the environment. As such, requiring an antidegradation
demonstration for these discharges, even a limited demonstration, is unnecessary and unduly
burdensome. This is particularly true for noncontact cooling water discharges and discharges
associated with remediation because to not exempt them from the demonstration requirements
would be inconsistent with the approach taken by the majority of other Region 5 states.

Because antidegradation demonstrations require both time and resources to compiete,
new and existing businesses in other Region 5 states would have a competitive advantage over
Indiana if the ekemptions from the antidegradation requirements are not expanded. Therefore,
IPL proposes that these new or increased loadings be deleted from proposed 327 1AC 2-1.3-5
and moved to the exclusions contained in proposed 327 IAC 2-1.3-4. In addition, IPT. would like
to note that other new or increased loadings identified in proposed 327 IAC 2-1.3-5(b) and (d)
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“also likely should be treated as exclusions from the rule and not: siibjeét to even the reduced

- antidegradation demonstration requirements in proposed 327 IAC 2-1,3-5. However, because -

" those'identifiéd new or increased discharges are not potentially related to IPL’s operations, IPL
leaves it to other commentors to provide comments on whether those new or increased loadings
also should be.excluded from the antidegradation requirements. :

5. H'O‘W-.mu_ch information is requjred to be included in an antidegradation
démonstration B : .

_ Proposed 327 TAC 2-1.3-5 identifies the types of information that must be included in
antidegradation demonstrations. However, the proposed rule is silent regarding the amount of
documentation and specific information that must be inclided as part of a submission to
adequately support an antidegradation demonstration. TPL tunderstands IDEM’s desire to
postpone the development of guidance containing information regarding what it believes is
necessary to support an antidegradation demonstration but without knowing this, it is impossible
for the regulated community to determine if such information is appropriate and will not result in
unduly burdensome requirements. Preparing information for each of the generic topics identified
by IDEM for inclusion in antidegradation demonstrations could range from fairly basic
documents to major studies. IDEM should provide the regulated community as well as the
public with information regarding what it believes is necessary for a sufficient antidegradation
demonstration before this rule is finalized to ensure the proposed rule and its economic impact
can be adequately evaluated and commented upon. Finally, the detailed information regarding
the amount and scope of information that must be included to satisfy each of the antidegradation
demonsiration topics identified in the proposed rule should be spelled out in the rule itself and
not through guidance.

6. IDEM’s Fiscal Impact Statement

Because IDEM has failed to identify the scope and amount of information that will need
to be included to adequately support an antidegradation demonstration as discussed in comment
5 above, IDEM’s economic analysis contained in the fiscal impact statement associated with this
proposed rule must be questioned. TDEM’s economic analysis is based on the estimated number
of submissions which in turn is based on previous permit applications, the number of hours
needed to complete an antidegradation demonstration, and the cost per hour to prepare an
antidegradation demonstration.

As discussed in comment 1 above, IDEM should limit the applicability of the
antidegradation rule to those new or increased discharges that require a new or modified permit
discharge limit. Because the number used by IDEM in its fiscal Impact statement for how many
antidegradation demonstrations would need to be prepared is based on permit applications that
have been submitted, apparently IDEM also believes this at least as it relates to calculating the
proposed rule’s economic impact. However, because the proposed rule is not limited to activities
that trigger new or modified discharge limits, IDEM’s estimate in the fiscal impact statement
regarding the number of demonstrations that will need to be prepared each year is not supported
by the information it presented.

BARNES&THCRNBURG 1e
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Also, because IDEM has not provided any information regarding  the amount and

specificity of information necessary to constitute an adequate antidegradation demonstration,

- IDEM can not justify its claim that.a full demonstration wilt require only 16 hours of work.

IDEM states the 16 hour estimate is based on Iowa’s antidegradation program but fails to state

that IDEM’s requirements will be the same as Towa’s. Therefore, TPL believes IDEM’s 16 hour
estimate likely is unrealistically low and certainly has not been supported by IDEM. '

Finally, without knowing. the arhount and specificity of the information to be included in
an antidegradation demonstration, claiming' the hourly cost will be $100 to prepare the
information is not supported. Depending on the magnitude of the information that must be
included in an antidegradation demonstration and the extent of any studies that must be included -

~ (all of which have yel to be determined by IDEM), it is very likely that the costs per hour to
prepare such documentation will exceed the $100 per hour estimate prov1ded by IDEM.

Because the details necessary to determme the costs associated with an adequate
antidegradation demonstration have not yet been developed by IDEM and the number of
antidegradation demonstrations that will need to be completed are unknown given IDEM’s
failure to tie this requirement to increased discharges that require the imposition of a new or
modified permit discharge limit, it is impossible to know what the actual fiscal impact of this
rule will be. That being said, it is highly likely the fiscal impact will be far greater than IDEM’s
estimate in the fiscal impact statement for the reasons discussed above.

7. Mercury

The proposed antidegradation rule contains provisions for addressing new or increased
discharges of mercury. However, Indiana already has a'streamlined mercury variance procedure
which provides a comprehensive method of addressing mercury discharge issues. IPL believes
imposing the proposed antidegradation requirements in addition to the streamlined mercury
variance mechanism is unnecessary and will prove to be unworkable. Therefore, IPL proposes
that the antidegradation rule be revised to exclude new or increased discharges of mercury that
are subject to a variance from the antidegradation requirements.

3. Variances in general

It is unclear whether the proposed antidegradation rule would apply to variances in
general. If it will, IDEM should exclude variances from the antidegradation rule because all
variances must be evaluated and approved by IDEM under separate requirements. Therefore,
mmposing antidegradation demonstrations on variances is unnecessary.

9, Tiers 2 and 2.9

The antidegradation standards for Tiers 2 and 2.9 in proposed 327 IAC 2-1.3-3(b) and (c)
require the Commissioner to assure that the “highest statutory and regulatory requirements for all
new and existing sources are applied” to a discharger if a significant lowering of water quality
will be allowed. However, the proposed regulation is silent regarding how this will be done. To
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‘the extent this provision would allow the Commissioner to impose requirements on a discharger
that are based on requirements for dischargers in industrial categories that are different from the -
- discharget’s industiial category of have not been demonsirated to be “applicable control
technologies for the discharger in question, IDEM should be réquired to demonstrate that such
conirols are appropriate for the discharger in question prior to requiring the use of such controls. -
‘This provision should be revised to state that the highest statutory and regulatory requirements

for all new and existing point sources to be considered are limited to.those statutory and

regulatory requirement_s_ that apply to point sourc'e_s in the same industrial classification and are
subject to the same effluent limit guidelines that apply to the activities and processes used by the -
_discharger in question. ' '

10.  De minimus increases in heat

Proposed 327 TAC 2-1.3-4(c)(1)(B) identifies de minimus increases in heat to water
bodies other than Lake Michigan as new or increased discharges the do not result in an increase
n temperature outside a designated mixing zone and will not result in an increase in waste heat
at an amount greater than the amount required to raise the temperature of the stream design flow
of the receiving stream by 1 degree Fahrenheit. In some cages, neither the current NDPES
permit nor the associated fact sheet identifies a designated mixing zone for heat. In all cases
where a mixing zone has been allowed even if it has not been included in the current NPDES
permit or the associated fact sheet, that mixing zone should be considered the designated mixing
zone for purposes of this condition. Also, IDEM has not identified any basis for the 1 degree
Fahrenheit limitation. 327 IAC 2-1-6(b)(4)(C) identifies a maximum of S degree Fahrenheit and
3 degree Fabrenheit increases above natural temperature for streams and lakes and reservoirs
respectively as the water quality standard. [DEM should provide a justification for imposing a 1.
degree Fahrenheit limitation as de minimus in place of some higher temperature increase for
review and comment by the regulated community and the public prior to fmalizing this proposed
rule.

11. Best available demonstrated contrel 'technologv

. Proposed 327 TAC 2-1.3-2(3) defines best available demonstrated control technology
(BADCT) and proposed 327 IAC 2-1.3-5{(e)(1) states IDEM will establish accepted effluent
linzits based on BADCT. However, the proposed rule is silent regarding how [DEM will identify
BADCT, how it will determine that the technology it identifies as BADCT “represents cost-
effective treatment technology that is readily available”, and what role the discharger will have
in 1dentifying and determining if such technology actually is cost effective and readily available
for the discharge in question. Without such information, this provision of the proposed rule can
not be evaluated to determine if it will impose unduly burdensome requirements or is reasonable.
Furthermore, it is not possible to determine what costs will be associated with this provision
thereby further rendering TIDEM’s fiscal impact analysis questionable. This information should
be provided to the regulated community and the public for review and comment prior to
finalizing the proposed rule.

BARNES&THORNBURG 1ir




Ms. Steve'ns
December 30,2011
Page 8

12, Final determin'ations on autidegradaﬁon ‘demonstrations

' Acoordmg 1o proposed 327 Lﬁ\C 2-1. 3 -6(g), the Commlssmner W111 issue a final-
* determination on an antidegradation demonstration and, if approved incorporate that final"
determination into a draft pern'ut and fact sheet available for- pubhc comment. Because the final
: determmatlon appears to' be a final agency action, that determination will become sub}ect to
appeal when it is issued and | prior to the issuance of a permit. Also, if the comments received on
the draft permit result in changes to the final determmatlon then that detérminatien will no
longer be final and will need to be.revised and reissued in final as part of the fitial permit. This
can be. resolved fairly. simply by identifying the Commissioner’s initial determination as a
proposed determination and the final determination would be the determination issued as part of
the final permit following comment. Should IDEM deny the antldegradatlon demonstration, that
determination should be a final agency action subject to appeal. Furthermore, by requiring an
antidegradation demonstration only when a new or modified discharge limit would be required,
the linkage between the permit and the antidegradation demonstration would be clearer.

13. Definition of toxic substance

Proposed 327 TAC 2-1.3-2(54) contains a definition of toxic substance that is sufﬁelently
broad to include any chemical, even if the concentration of the chemical actually being
discharged is not foxic. Any chemical can be toxic depending upon its dose. By defining the
term toxic substance without linkage to the dosage at which the chemical becomes toxic results
in this definition becoming unworkable. This definition should be revised to recognize that a
substance only becomes toxic and, thus, a toxic substance when the dosage is sufficient to create
toxic effects.

If you have any questions, please contact Nysa Hogue at 317/261-5473 or
nysa.hoguel@acs.com.

Respectfully submitted,

e

Michael T. Scanlon, Esq.
Barnes & Thomburg LILLP

ce: Nysa Hogue, Indianapolis Power & Light Company
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OFFICIAL COMMENT

 Decémber 30, 2011

LSA Document #08—764 (Ant;cleg radatlon)
MaryAnn Stevens

Rules Development Branch

- Office of Legal Counsel - : '

Indiana Department of Envzronmental Management
100 North Senate Avenue

MC 65-45

Indzanapolls IN 46204- 2251

Re: IDEM Antidegradation Standards and
Implementation Procedures Proposed Rule (LSA
- Document #08-764) as Publicly Noticed on December
9, 2011 '
Dear Ms. Mettier:

Citizens Energy Group, on behalf of Citizens Thermal, Citizens Water, and
Citizens Gas (collectively, “Cltizens”), as well as CWA Authority, Inc., is pleased to offer
the following comments on the Proposed Rule referenced abiove.

Citizens supports the comments submitted by the Indiana Energy Association on behalf
of the Indiana Utility Graup. Specifically Citizens supports the following comment on the
applicability of the proposed antidegradation implementation procedures:

Indiana’s proposed implementation procedures do not limit antidegradation
raeview to only actions requiring a new or modified NPDES permit-subject to section
402 (NPDES) of the Clean Water Act. Instead, Section 1(b) of proposed 327 IAC 2-1.3
would apply the implemeantation procedures to any proposed deliberate activity subject
to the Clean Water Act that would result in a new or increased loacing of a regulzted
pollutant. However, the actual implementation procedures of Sections 4 and 5 of the
Proposed Rule appear to be almost entirely based on the context of an NPDES

discharger. Therefore, not only is the scope of applicability of the proposed -

implementation procedures vague, leaving open to question which activities would be
subject to antidegradation review, but the Proposed Rule Jacks meaningful
implementation procedures for activities apart from those subject to NPDES permit

12/30/2011 FRI 10:36 {JOB ¥O. 5073]
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Comments of Cutnzens Energy Group

IDEM Antdegradatuon Standards and Impiementation procedures Proposed Rule
. (LSA Document #08- 764)
: Page 2 of 2

_ requtrements

_ ‘ IUG urges that the scope of apphcab:llty for the proposed anﬁdegradatmn

: 1mplementat|on procedures be stated at this time in terms of “any new or increased
loading of a regulated pollutant to surface waters of the state from an activity requiring
- issuance of a new oF modified NPDES permit that-will result ina s;gmﬂcant lowering of

- water quallty

In addition, CWA Authonty, as the authority mplementmg the Industrial

© Pretreatment Permitting ("IPP”) program in Indianapolis, has concerns with the practlcal
mechanics behind the implementation of proposed 327 IAC 2-1.3-5(C) as it relates to~
1IPP permit holders and the antidegradation analysis that should accur. We believe that
the applicability of the draft rule is confusing for POTW's with an Industrial Pretreatment

- Program, as well as for the. IPP permit holders. We request that IDEM provide guidance
to IPP program autherities in the implementation of these provzsmns prior to final

adoption of the rule.,

Thank you for the oppOrtunzty to provide these comments. Should you have
questions or wish to discuss, please don't hesitate to contact me at (317) 693-8716 or
via e-mail at Jhavard@cnt:zensenergygroup com,

Sincerely,

ol . s

John E. Havard, PE.
Manager, Environmental Technical Programs

12/30/2011 FRI 19:36  [J08 ®O. 5073) ooz




STEVENS, MARY ANN

. From: Hyman, Jeffrey Bruce [ibhyman@indiané.edu]

Sent: : . Thursday, December 29, 2011 2:06 PM-
' © . STEVENS,MARY ANN - -
ject: . 08-764 Antidegradation Comments from CLCand AGL, . . . . o
" ~utachments: CLC-AGL COMMENTS_3rd Notice 08-764 Antidegradation_12.29.11.pdf

Dear Ms. Stevens,

Please accept the attached comments on the 3"-noticed draft antidegradétio_n rule, sub’mir‘tte'd on behalf of
Conservation Law Center and Alliance for the Great Lakes. A hard-copy will follow via the U.S. mail. -

Please note that CLC and AGL are also signatories to another set of comments submitted on behalf of the éﬁl\f'iror‘:mentall
coalition. ' ‘ ' v ‘

Thanks. PLEASE PROVIDE A DOCUMENT RECEIPT for this electronic mail.

Jeff Hymén

* Jefirey B. Hyman, Ph.D., LD.
Staff Attorney, Conservation Law Center
Adjunct Professor of Law, Indiana University Maurer School of Law

Bloomington, iN 47408
©1712) 856-5737 (Rirect Line)
' 094-5872 (Cell Phone)
. dan@indiana.edu
Www.conservationlawcenter.org

CONFIDENTIALITY NOTICE: This e-mail message and any attachments are intended only for_the use of the individual(s}) or éntities
named above, and contain confidential information that may be protected by legal privilege. If the reader of this message is not the
intended recipient, you are hereby notified that any disclosure, distribution, or copying of this message is prohibited. If you have
received this e-mail in error, please notify the Canservation taw Center at {812) 856-0229 and deléte the e-mail and any
attachments from your system. If you are the intended recipient, please do not forward this message without prior consent. Thank
you., '



Comments on L.SA Document #08-764 Draft Antidegradation Rule, Third Notice * .
che ~ Conservation Law Center /' Alliance for the Great [,akés o

: | - - OFHCIAL COMMENT INDIANA DEPARTMENT OF
. December 29, 2011. o o . - ENVIRONMENTAL MANAGEMENT

LSA Document #08-764 (Antidegradation) _ , AR D_E Cagimn
" MaryAnn Stevens , , : . _ A
- -Rules Development Branch ' DRFIE O WATER OUsaiity

Office of Legal Counsel : : R

Indiana Department of Environmental Management
100 North Senate Avenue

?;Iigigi—:i)soiis, IN 46204-2251 S lNHWWOS 440 -

RE: COMMENTS ON THIRD NOTICE DRAFT INDIANA ANTIDEGRADATION
RULE - - ' ' '

Dear Ms. Stevens,

Thank you for this opportunity to comment on IDEM’s third-notice diaft
antidegradation rule. The Conservation Law Centeris a not-for-profit public interest law firm
located in Bloomington, Indiana. With these comments we are also representing the interests of
the Alliance for the Great Lakes, Inc., an environmental organization dedicated to the health of
the Great Lakes, including Lake Michigan, and with members who will be directly affected, and
potentially injured, by implementation of Indiana’s anlidegradation rule.

The language of at least three of the Section 5 exemplions - 327 IAC 2-1.3-5(b)(5),
5(d)(1), and 5(d)(2) — in the draft antidegradation implementation rule as preliminarily adopted
by the Indiana Water Pollution Control Board is inconsistent with federal regulations and
antidegradation policy. These three Section 5 exemptions allow a non-de minimis new or
increased loading of poliutants, including BCCs, into a waterbody without a demonstration that
the new or increased loading is socially or economically important or beneficial. These
exemptions should be brought into alignment with federal requirements pursuant to the Clean
Water Act.

Our comments reference two attached appendices. Appendix A provides text from the
three Section 5 exemptions discussed here, along with the analogous exemptions in the existing
Indiana antidegradation implementation rules, which will be replaced by the new rule.
Appendix B provides an excerpt from the January 29, 2010 letter sent by EPA Region 5 to IDEM
commenting on a substantially similar previous draft of the pollution trading exemptions.

1| Fage
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Comments on LSA Document #08-764 Draft Antidegradation Rufe, Third Netice ~
- Conservation Law Center / Alliance for the Great Lakes ' o

BACKGROUND

L. The Tier 2 Antidegradation Standard in 40 CFR §131.12(a)(2) and 40 CFR
Part 132, Appendix E—Great Lakes Water Quality Initiative (GLWQI)

~ Antidegradation Policy. .

Federal antidegradatid.n_policy‘ requires that for high quality waters - i.e;, where the .
quality of the waters exceed levels necessary to support propagation of fish, shellfish, and
wildlife and recreation in and on the water — the existing water quality must be maintained and
protected “unless the State ﬁnds, after full satisfaction of the intergdvernmenta} coordination
and public participation provisions of the State’s continuing planning process, that allowing
lower water quality is necessary to accommodate important economic or social development in
the area in which the waters are located.” 40 CFR § 131.12(a)(2). This standard is repeated in
the GLWQI, which states in relevant part as follows:

I. Antidegradation Standard
This aniidegradation standard shall be applicable to any action or activity by any
source, point or nonpoint, of pollutants that is anticipated to result in an
increased loading of BCCs to surface waters of the Great Lakes System and for
which independent regulatory authority exists requiring compliance with water
quality standards. Pursuant to this standard:

H oA ¥ ¥k
B. Where, for any parameter, the quality of the waters exceed levels necessary to
support the propagation of fish, shellfish, and wildlife and recreation in and on
the waters, that water shall be considered high quality for that parameter
consistent with the definition of high quality water found at section ILA of this
appendix and that quality shall be maintained and protected unless the State or
Tribe finds, after full satisfaction of intergovernmental coordination and public
participation provisions of the State's or Tribe's continuing planning process, that
allowing lower water quality is necessary to accommodate important economic or
social development in the area in which the waters are located, . . . The State or
Tribe shall utilize the Antidegradation Implementation Procedures adopted
pursuant to the requirements of this regulation in determining if any lowering of
water quality will be allowed].]

IL. Constraints on Exemptions from a Full Antidegradation Demonstration,

A, Exemptions from a Full Antidegradation Demonstration Must Be
Justified by At Least One of Three Arguments,

An "exemption” from a full Tier 2 antidegradation demonstration for a new or increased
loading of a pollutant, to be consistent with the perspectives of EPA and the courts, must be
justitied by at least one of the following arguments:

(2G11) Conservation Law Center {contact: Jeff Hyman, jbhyman@indiana.edu)



Comments on-LSA Documient #08-764 Draft Antidegradation Rule, -Third Notice
: Consérvation Law Center / Alliance for the Great Lakes ‘

(1) the change in loadiﬁg will result in a de minimis decrease in water quality in the
receiving waterbody over the range of likely loadings ~ that is; the decline in water
quality is not large enough to worry about; - AR

" (2) the state'pfese'nts evidence that a p_focedure outside of the antidegradation 7
- implementation rule sufficiently substitutes for that part of the antidegradation -
demonstration that is omitted;

(3) 'the_state presents evidence that all of the circumstances that would qualify for the - -
exemption are likely to be socially or economically important (or beneficial).

B. Indiana’s Antidegradation Rule Must Be “As Protective As” and
“Consistent With” the GLWQI Guidance, 40 CFR Part 132, Which Sets
Forth a Limited Set of Exemptions for a New or Increased Loading of
a BCC Into Lake Michigan.
The GLWQ! Guidance in 40 CFR Part 132 “identifies rinimuin water quality standards,
antidegradation policies, and implementation procedures for the Great Lakes System to protect
human health, aguatic life, and wildlife.” 40 CFR § 132.1{a). Indiana’s antidegradation program
“doles] not need to be identical to the Guidance in this part, but must contain provisions that
are consistent with (i.e., as protective as) the Guidance in this part. 40 CFR §132.1(h). Also,
Indiana “must adopt provisions consistent with the Guidance in this part applicable to waters in
the Great Lakes System or be subject to EPA promulgation of its terms pursuant to this part,” 40
CFR § 132.1(c), and Indiana “shall adopt requirements applicable to waters of the Great Lakes
System for the purposes of sections 118, 301, 303, and 402 of the Clean Water Act that are
consistent with . . . (6) The Antidegradation Policy in appendix E of this part.” 40 CFR §
132.4(a)(6).

40 CFR Part 132, Appendix E contains a specific and limited set of exemptions from a
full antidegradation demonstration for new or increased loadings of BCC's into the Great Lakes.
These exemptions appear in four locations within App. E. The four locations are as follows
(specific exemptions are italicized):

(1) In ILA., under the definition of “Significant Lowering of Water Quality™

A significant lowering of water quality occurs when there is a new or increased
loading of any BCC from any regulated existing or new facility, either point
source oI nonpoint source for which there is a control document or reviewsble
action, as a result of any activity including, but not limited to . . . |,

Notwithstanding the above, changes in loadings of any BCC within the
existing capacity and processes, and that are covered by the existing
applicable control document, are not subject to an antidegradation review.
These changes include, but are not limited 1o

(1) Normal operational variability;

SR

(2011) Conservation Law Center (contaci: Jeff Hyman, jbhyman Dindiana.edu)




Comments on LSA Document #08 764 Draft Antrdegradatlon Rule, T hird Notice
‘ ' Conservat:on Law Center / Alliance for the Great Lakes

(2) Changes in intake water pollutants;

(3} Inicreasing the: producnon hours of. the famhty, {é. g addmg q second '
shift); or ;
(4) Incrr.eas.mg the rate ofproduchon’.

Also, excluded from an antzdegradanon review are new effluent limits based
on improved monitoring data or new water quality eriteria or values that
are nat a result of changes in pollutant loading. .

(2) IanI.D.li,; un‘c“ter‘t'he discussion of high:quality waters:.

D. For high quality waters, the Director shall ensure that no action resulting in a
lowering of water quality occurs unless an antidegradation demonstration has
been completed pursuant to section I1I of this appendix and the information thus
provided is determined by the Director pursuant to section IV of this appendix to
adequately support the lowering of water quality. ‘
1. The Director shall establish conditions in the conirol document
applicable to the regulated facility that prohibit the regulated facility from
undertaking any deliberate action, such that there would be an increase in
the rate of mass loading of any BCC, unless an antidegradation
demonstration is provided to the Director and approved pursuant to
section 1V of this appendix prior t6 commencement of the action.
Imposttion of limits due to {mproved monitoring data or new water
quality criteria or values, or changes in loadings of any BCC within the
existing capacity and processes, and thal are covered by the existing

applicable control document, are not subject to an antidegradation
review.

(3) In ILF., under the heading “Exemptions”:

F. Exemptions. Except as the Director may determine on a case- by-case basis
that the application of these procedures is required to adequately protect water
quality, or as the affected waterbody is an Outstanding National Resource
Water as defined in section I1.A of this appendix, the procedures in this part do
not apply to:
1. Shorf-term, temporary (i.e., weeks or, months) lowering of water
quality;
2. Bypasses thai are not prohibited at 40 CFR 122.41(m); and
3. Response actions pursuant to the Comprehensive Environmental
Response, Compensation and Liability Act (CERCLA), as amended, or
similar Federal, State or Tribal authorities, undertaken to alleviate g
release into the environment of hazardous substances, pollutants or

contaminants which may pose an imminent and substantial danger to
public health or welfure.

41 Vage
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" {4)In1ILE., u,ndefthe heading “Special Provision for Remedial Actions”™

E. Special Provision for Remedial Actions. Entities proposing remedial actions’
pursuant to the CERCLA, ‘as amiended, corrective actions pursuant fo the
Resource Conservation and Recovery Act, as aﬁlended,"or stmilar actions
pursuant to other Federal or State environmental statutes may submit
information to the Director that demonstrates that the action utilizes the most .
cost _eﬁgctive‘_ pollurion prevention and freatment techniques available, and -

- minimizes the necessary lowering of water quality,.in lieu of the information
reéjqired by sections 1B through II1.D of this appendix.

- PROBLEMS WITH THE DRAFT RULE TRADING EXEMPTIONS

1Il. Because the Draft Section 5 Exemptions Apply to Discharges of BCCs, These
Exemptions Make It Easier to Avoid the Requirement of a Full
Antidegradation Demonstration Than Do the Exemptions in Part 132, App.
E, and Thus the Indiana Draft Rule, as Applied to Lake Michigan, Is Less
Stringent Than and Inconsistent With 40 CFR Part 132,

Draft Rule Sec. 5(b)(5) states as follows:

(5) A change in loading of a regulated pollutant:
(A) where there is a volantary, simultaneocus, enforceable decrease in the
actual loading of the regulated pollutant from sources contributing to the
same ten (10) digit watershed; and
(B) with the result that there is a net decrease in the loading of the regulated
pollutant to the samne ten (10) digit watershed.

Draft Rule Sec. 5(d)(2) states as follows:

{2) A new or increased loading of a regulated pollutant where:

(A) the new or increased loading is necessary to accomplish a reduction in the

release of one or more air pollutants; and

(B) there will be an environmental improvement that will occur when the

applicant demonstrates that the reduction in the loading of the air pollutant:
(i) is necessary to meet a state or federal air quality standard or emission
requirement; or
(i) will substantially reduce human exposure to hazardous air pollutants
or other air pollutants that are subject to state or federal ajr quakity
standards.

1. Inthe draft rule, these exemptions apply to non-de minimis new or increased loadings of
BCCs.

(2011) Conservation Law Center (contact: Jeff Hyman, jbhyman@indiana.cdu)
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Conservation Law Center / Alliance for the Great Lakes

2. Because these exemptions are not included in Part 132 App. E, they are inconsistent with
the federal requirements because they make-it easier for a faeility to-discharge BCC's into
‘a high quality water without a full antidegradation demonstration than does Pait 132
App. E. : : o

v. Be@auée t_he Seétioh 5 :Exemptions Apply to Discharges of BCCs, They Are
Significantly Different Than the Analogous Exemptions in the Existing

An‘_tidegradation Rule, and IDEM Has Not Justified This ‘Change.

1. The pollution trading exemptions in the existing Indiana antidegradation rule expressly
“do not apply to BCCs, whereas the draft exemptions at Sec. 5(b)(5), Sec. 5(d)(1), and Sec.
5(d){2) do exempt discharges of BCCs from a full antidegradation demonstration. See
Appendix A. ' ‘ '

2. Applying the exemptions to BCCs is a significant change from the existing rule.

3. Why did IDEM make this significant change in these exemptions?

V. Trading Across Communities Within Watersheds Should Presumptively
Require a Demonstration of Social or Ecoriomic Importance,

Draft Rule Sec. 5(b){5) states as follows:

(5) A change in loading of a regulated pollutant: .
{A) where there is a voluntary, simultaneous, enforceable decrease in the
actual loading of the regulated pollutant from sources contributing to the
same ten (10) digit watershed; and
(B) with the result that there is a net decrease in the loading of the regulated
pollutant to the same ten (10) digit watershed.

1. This exemption allows a significant increase in the loading of a pollutant in one
community in exchange for a decreased loading of the pollutant in another community,
without socio-economic review, so long as the two communities are in the same 10 digit
HUC and there is a net decrease in the loading of the pollutant in the 10 digit HUC. (See
also the Section 5(b)(1) exemption, which also allows watershed trading but is somewhat
imnore narrowly tailored.)

2. The problem with this pollution trading scheme is that it does not meet any of the
justitications set forth in seetion ILA. above. See also excerpt of EPA letter in Appendix
B.

3. Atodigit HUC almost certainly encompasses different communities as well as different
tributaries and/or lakes. A typical example is shown in Figure 1 below, which shows the

6|Pane
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" Consérvation Law Céntér/AI}iance for the Great Lakes

. boundaries of 10 digit HUCs overlaying a map of northwest Indiana. Figure 1 shows that
Burns Harbor and Beverly Shores are contained within the sarie 10 digit HUC. Also, '
traveling south on I-65, the 10 digit HUC ¢ontaining Orchard Grove also contains Cedar
Lake, Lake of the Four Seasons, and Lake Dalecarlia. IR Coe L

4.. The different communities located within a 10 digit HUC may have unique social or
economic structures, values, and needs, and the different tributaries and lakes within a
10'digit HUC may be associated with different social or economic itses and values, How
can IDEM presume that this is not true without an analysis of social and economie
factors?

5. The antidegradation policy requires that the lowering of water quality be socially or

- economically important “in the area in which the water is located.” 40 CFR 131.12(b). If
the “area in which the water is located” can be smaller than the size of a 10 digit HUC,
then it cannot be presumed without evidence that an increased loading of a pollutant in
one “area” is socially or economically important simply because it is offsei by a decreased
loading in another “avea,” even though the two areas are located in the same 10 digit
HUT. An analysis of the social and economic benefits and costs of such 2 trade would be
required to answer the question of social and economic importance, '

6. How can IDEM presume that an increased loading of a pollutant in one “area in which
the water is located” is socially or economically important simply because it is offset by a
decreased loading in another “area in which the water is located” just because the two
“areas” occur within the same 10 digit HUC?

7. I the *area in which the water is located” cannot be smaller than the size of a 10 digit
HUC, then one might expect, at least theoretically, that a pollution trade that results in a
net decrease in the loading of the poliutant to the same 10 digit HUC may be socially or
economically important. However, IDEM has never stated that “the area in which the
water is located” is no smaller than a 10 digit HUC in all cases in which the trading
exemptions would be applied, and such a statement does not appear to be justified.

8. Indiana has not offered publicaily any information or evidence showing that pollution
trades at the spatial scale of a 10 digit HUC would produce a social or economic benefit
“in the area in which the water is located.” Indiana cannot presume that a pollution
trade would be socially or economically important at the spatial scale of a 10 digit HUC
(see Figure 1).

9. Howwill IDEM apply this pollution trading exemption to direct discharges into Lake
Michigan? Theoretically at least, this exemption would allow a significant reduction in
waler quality in one shore area of the Lake in exchange for increased quality in another
shore area of the Lake, regardless of whether those two Lake areas intermix, and without
any consideration of the social or economic effects of such a tradeoff,

T|Vage
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Indiana HUC Finder Paga 1of 1-
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Figure 1. A snapshot of an interactive webpage showing 10 digit HUCs overlayed onto a map of

northwest Indiana. An interactive map is available at http:// inwater.agruculture. purdue.edu/
HUC/,
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VI, Trading Across Media Should Presumptively Require.a Demonstration of
Social or Economic Importance. - - B -

Draf't Rule Sec. 5(d)(2) states as follow_s:

(2) A new or increased loading of a regulated pollutant where:

(A) the new or increased loading is necessary to accomplish a. reduction in the .

release of one or more air pollutants; and

(B) there will be an environmental improvement that will occur when the

“applicant demonstrates that the reduction in. the loading of the air pollutant: .

- (i) is necessary to meet a state or federal air quality standard or emission
requirement; or _ )
(ii) will substantially reduce human exposure to hazardous air pollutants
or other air pollutants that are subject to state or federal air quality
standards. ‘ '

[

The existing rule exemption thai trades a decrease in water quality for a reduction in an
air pollutant expressly applies only when “the reduction in the discharge of the air
pollutant is necessary to meet a state or federal air quality standard or will substantially
reduce human exposure to hazardous air pollutants.”

2. In contrast, the analogous draft exemption at Section 5(d)(2) applies when “the
reduction in the loading of the air pollutant is necessary to meet a state or federal air
quality standard or emission requirement, or will substantially reduce human exposure
to hazardous air pollutants or other air pollutants that are subject to siate or federal air
quality standards.”

3. The Section 5(d)(2) exemption thus contains a phrase that does not appear in the
analogous exemption in the existing antidegradation rules (see Appendix A): “will
substantially reduce human exposure to . . . other air pollutants that are subject io state
or federal air quality standards.”

. . (1&
4. This exemption now allows a significant decrease in water quality to be traded for@ﬁ"i‘d?:.. Cﬁfif QAL

@n’érgggé}n any air pollutant for which there is a federal or state standard, even if the air
pollutants subject to state or federal standards already meet those standards.

5. The problem is that this exernption applies even where the traded air pollutant is
meeting the standards. The question then arises: Where an air pollutant involved in the
trade is meeting the applicable standards, what is the social or economic benefit {e.g., to
public health) of further reductions in that air pollutant? Because the air pollutants
subject to state or federal standards may already meet those standards, the social or
economic benefit of further reducing those pollutants is questicnable.

6. By exempting such trades from a social and econormic analysis, Indiana is in essence
claiming that such a trade is presumptively beneficial to the area in which the water is

g | P i
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Comments-on LSA Document #08-764 Draft A:}ti.deg'radatigjn Rule, Third -N_o'tiée__ _
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located — that is, that any lowering of any regulated air pollutant is “important economic
-+ or social development” even if the air pollutant is not toxic or hazardous and is meeting

applicable standards. -How can IDEM presuine that, where the traded air pollutant is "

meeting the applicable standards, such a trade provides a social or economic benefit?.

7. Moreover, Indiana has not offered publically any information or evidence showing that
cross-media pollution trades such as those covered by the Section 5(d)(2) exemption
would clearly produce a social oreconomic benefit “in thearea in which the water is

“located.” Without the proper showing by Indiana, EPA has no justification for approving . .
the exemption. ' : R

Thank you for considering our comments.

Sincerely,

ﬂ ,;?’ // ) /
Jeffrey B, Hyman, Ph.D., J.D.
Staff Attorney

Conservation Law Center
116 S. Indiana Ave,
Bloomington, IN 47408
{812) 856-5727 (Direct Line)
(765} 994-5872 (Cell Phone)
jbhyman@indiana.edu
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APPENDIX A

Comparison of Polluti’o'l_iTI;ading Exemptions in Draft Rule
_ _ . With Analogous Exemptions in Existing Rule _
- Bolded and italicized text highlights keéy changesto rile language

_The pollutant trading exemptions in the DRAFT rule differ in at least three significant
ways compared to the analogous exemptions in the EXISTING antidegradation rules 327 TAC 8§
5-2-11.3 and 11.7. 7 ,

1. The EXISTING pollutant trading exemptions expressly do not apply to 'BCCS, whereas the
analogous DRAFT exemptions apply to BCCs. '

-2. The EXISTING exemption that trades a decrease in water quality for a reduction in an air
pollutant expressly applies only when “the reduction in the discharge of the air pollutant
is necessary to meet a state or federal air quality standard or will substantialiy reduce
human exposuire to hazardous air pollutants,” whereas the analogous DRAFT exemption
applies only when “the reduction in the loading of the air pollutant is necessary 10 meet a
state or federal air quality standard or emission requirement, or will substantially reduce
human exposure to hazardous air pollutanis or other wir poltutanis that are
subject to state or federal air quality standards.” Note that the air pollutants
subject to state or federal standards may already meet those standards and thus the
benefit of further reducing those pollutants is unclear. :

3. The EXI1STING pollutant trading exemptions, by using term “the commissioner mayy
approve,” expressly allow for the Commissioner’s discretion in applying the exemption
in any particular case, whereas the analogous DRAFT exemptions remove such discretion
and mandate that the exemptions be applied if certain conditions oceur.

DRAFT RULE Sec. 5(b)(5)
An antidegradation demonstration that includes the basic information required
under subsection (a) and the necessary information required under subsection
(c) shall be submitted for the following beneficial activities that result in a new or
increased loading:
® %%
(5) A change in loading of a regulated pollutant:
(A) where there is a voluntary, simultaneous, enforceable decrease in the
actual loading of the regulated pollutant from sources contributing to the
same ten (10) digit watershed; and
(B) with the result that there is a net decrease in the loading of the regulated
pollutant to the same ten (10) digif watershed.

EXISTING RULE 327 IAC 5F-2-11.3(b){2){C)
Notwithstanding clauses (A) and (B), the following do not constitute a significant
lowering of water quality: * * * (iii) The tollowing actions: . . .
(BD) New or increased discharges of a pollutant that is notf a BCC, where there
is a contemporaneous enforceable decrease in the actual loading of the pollutant
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from sources cbntrfbuting to the same body of water such that there is no
netincrease in the loading of the pollutant to the same body of water.

EXISTING RULE 327 IAC 5-2-11.7{c)(2) N :
- -+~ The commissioner may allow the-following proposed new or increased discharges
to oceur if the applicant demonstrates that the increases are necessary and that
they will result in a net environmental improvement: o
(A) New or increased discharges of a pollutant or pollutant parameter that is
not a BCC where thereis a contemporaneous enforceable decrease in the actual
loading of the pollutant or pollutant parameter from sources contributing to

the OSRW or to the tributaries to the OSRW such that there is no net
increase in the loading of the pollutant or pollutant parameter to the OSRW.
The commissioner may approve such an action only if:
(i) the reduction in the discharge of the pollutant or pollutant parameter
exceeds the new or increased discharge of the pollutant or pollutant
parameter; _ . _ :
(i) the applicant demonstrates that all reasonable and cost-effective methods
for avoiding the new or increased discharge have been taken; and
{iii) the new or increased discharge complies with subdivision (4).

DRAFT RULE Sec. 5(d){(1)
An antidegradation demonstration that includes the basic information required
under subsection (a), the necessary information required under subsection (c),
and the alternatives analysis information required under subsection (e) shall be
submitted for the following beneficial activities that result in a new or increased
loading:
(1) A new or increased loading of a regulated pollutant where the following are
true:
(A) The new or increased loading is necessary to accomplish a reduction in
the loading of another regulated pollutant.
(B) There will be an improvement in water quality in the receiving water or
waters. An improvement in water guality will occur if the impact
from the new or increased loading of the regulated pollutant is:
(i) less bioaccumulative; and
(ii) less toxic than the reduced pollutant or pollutant parameter.
In making these determinations regarding bioaccumulation, the BAF
methodology under 327 IAC 2-1.5-153 will be used.

EXISTING RULFE 327 IAC 5-2-11.3(b){(1){C)

Notwithstanding clauses (A) and (B), the following do not constitute a significant
lowering of water quality: * * * (iii) The foliowing actions: . . .

(JJ) An action that will result in a new or increased discharge of a pollutant or
pollutant parameter that is not a BCC, if the new or increased discharge is
necessary to accomplish a reduction in the discharge of another pollutant or
pollutant parameter and the commissioner determines the action will resuli in a
net improvement in water quality in the waterbody. The commissioner ey
approve such an action only if:
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(aa) the reduction in the discharge of the reduced pollutant
- .exceeds -the increase in the discharge of the new or increased
. pollutant;

(bb) the new or incfeased "pollut_ai-l't is determined to be significantly less

bioaccumulative and toxic than the decreased pollutant; and , _
(cc) the applicant demonstrates that all reasonable and cost-effective
methods for avoiding the new or increased discharge have been taken.

EXISTING RULE 327 IAC 5-2-11.7(c)(2)

The commissioner may allow the following proposed new or increased discharges
to occur if the applicant demonstrates that the increases are necessary and that
they will result in a net environmental improvement:
E
(B) An action that will result in a new or increased discharge of a pollutant or
pollutant parameter that is not a BCC if the new or increased discharge is
necessary to accomplish a reduction in the discharge of another pollutant or
pollutant parameter. The commissioner nuoy approve such an action only if:
(1) the new or Increased discharge of the pollutant or polluiani parameter is
determined to be cither: :
(AA) less toxic and no more bioaccumulative; or
(BB) less bioaccumulative and no more toxic;
(1) the applicant demonstrates that all reasonable and cost-effective methods
for avoiding the new or increased discharge have been taken; and
(iii) the new or increased discharge complies with subdivision (4).

. DRAFT RULE Sec. 5(d){(z)

An antidegradation demonstration that includes the basie information required
under subsection (a), the necessary information required nnder subsection (c),
and the alternatives analysis information required under subsection (e) shall be
submitted for the following beneficial activities that result in a new or increased
loading:
KK
(2) A new or increased loading of a regulated pollutant where: _
{A) the new or increased loading is necessary to accomplish a reduction in the
release of one or more air pollutants; and
(B) there will be an environmental improvement that will seeur when the
applicant demonstrates that the reduction in the loading of the air pollutant:
(i) is necessary to meet a state or federal air quality standard or emission
requirement; o
(i) will substantially reduce human exposure to hazardous air pollutants
or other air pollutants that are subject to siate or Jederal air
quality standards.
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EXISTING RULE 327 IAC 5-2-11.3(b)(2)(O)
-Notwithstanding clauses.(A) and (B), the following do not constitute a significant - -
lowering of water-quality: * * * (iii) The following actions: . . .,
* ¥ ¥
(KK) An-action that will result in-a new or increased discharge ofa pollutant or -
pollutant parameter that is not a BCC, if the new or increased discharge is
necessary to accomplish a reduction in the release of an air pollutant and the
conimissioner determines the action will result in. a net environmental ..
improvement. The commissioner may approve such an action only if:
(aa) the reduction in the discharge of the air pollutant is necessary to meet a
state or federal air quality standard or will substantially reduce human
exposure to hazardous air pollutants; . '
(bb) the reduction in the mass of air pollutant discharged
represents a substantial reduction in the total mass released by
the applicant; and ' o T
(cc) the applicant demonstrates that all reasonable and cost-effective
methods for avoiding the new or increased discharge to the waterbody have
been taken.

EXISTING RULE z27 IAC 5-2-11.7{c){2)
The commissioner may allow the following proposed new or increased discharges
to oceur if the applicant demonstrates that the increases are necessary and that
they will result in a net environmental improvement.
3 R ¥
(C) An action that will result in a new or increased discharge of a pollutant or
pollutant parameter thai is not a BCC if the new or increased discharge is
necessary to accomplish a reduction in the release of an air pollutant. The
commissioner may approve such an action only if:
(i) the reduction in the discharge of the air poliutant is necessary to meet a
state or federal air quality standard or will substantially reduce human
exposure to hazardous air pollutants;
(i) the applicant demonstrates that all reasonable and cost-effective methods
for avoiding the new or increased discharge have been taken; and
(il1) the new or increased discharge complies with subdivision (4).
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APPENDIX B

Excerpt from January 29, 2010 L_éfter, from Linda Holst, EPA Region 5, to Mary -
Ann Stevens, IDEM; EPA Comment for Indiana Antidegradation Rules, Second
' . : : - Notice - - .+ : o s

- I. ELEMENTS OF INDIANA’S PROPOSED *RULES-THAT APPEAAR TO
BE INCONSISTEN'I_‘_ _ WITH THE  APPLICABLE FEDERAL
REQUIREMENTS

%R ® ¥
1V. Indiana’s rules exempt certain actions that impact water guality
from parts of the antidegradation requirement to demonstrate that a

new or increased discharge is necessary to accommeodate important
social or econgmic development. . ..

The Federal regulations allow new or increased discharges to lower water quality‘

n high quality waters only after the lowering of water quality is demonstrated to
be necessary to accommodare important social and econoriie developmeni in the
area in which the waters are located. Indiana’s draft rules contain exemptions
frora the demonstration requirements for a number of types of activities that may
impact water quality. While the “exemption demonstration” in Indiana’s rules
might address the Federal requirement that any lowering of water quality be
technologically necessary (no less degrading alternatives are available), it does
not address the social and economic benefits component. To the extent that
Indiana is finding, by rule, that the exempted actions are always socially and
economicaily beneficial, Indiana must provide some factual information in the
record supporting that assertion. Without such data and analysis in the record,
the demonstration is incomplete and therefore inconsistent with the Federal
regulations.

J— e

bl

Also, [selected exemptions] contemplate offsetting new or increased discharges
with other actions within the same 10 digit HUC. Offsetting provisions may be an
acceptable basis for determining that antidegradation review is not triggered if it
is clear that the offset results in no change in water quality at the point where the
new or increased discharge will occur. It is not clear that the spatial relationship
between such actions will be such as to ensure that this requirement will be met
in all eircumstances that would qualify for this exernption.

[y
e
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Comments on iDEM’s Third Notice Draft Rule (Antidegradation) from Environmental Coalition |

LSA Document #08-764 (Antidegradation)
MaryAnn Stevens

Rules Development Branch

Office of Legal Counsel

Indiana Department of Environmental Management
100 North Senate Avenue .

MC 65-45

Indianapolis, IN 46204-2251
mstevens@idem.in.gov

RE: Environmental Coalition Comments, LSA Document #08-7 64 (Antldegradatlon),
“Fhird Notice” Draft Rule . '

Dear Ms. Stevens: _

‘The Conservation Law Center, ‘Environs ntal ' Law  and-~ Poli
Environmental Council, Save the Dunes, Slerra Club H ¢ Chapter, F l_ 7 7 ) .
the Izaak Walton League of America, Indiana D1v1s1on of the Izaak Waltorr League of Amerrca
and the Alliance for the Great Lakes are pleased to submzt the following comments on the
proposed “third notice” antldegradatlon rule pubhshed in the Indiana Register on December 7,1
2011 (LSA Document #08-764). Our organizations:'have members or clients in Indiana and
surrounding  states who will be directly affecred-‘ by -the implemeutaﬁon ‘of Indiana’s

antidegradation rules.

Our organizations have been involved in ant1degradatron pohcy development efforts in
Indiana for many vears. We have partlclpated throughout IDEM’S workshoP and mlemakmg;
processes initiated in 2007 and submitted formal Comments to IDEM on. numerous occasions, .-
including by correspondence dated April 9, 2008 June 23 2008 October 15 2008 November | ,'
13, 2008, May 7, 2009, January 29, 2010, June 18, 2011 July 29, 2011, and September 14 2011.
On December 17, 2009, members of our coahtlon filed a petrtron under 40 CFR § 123. 64 -

requesting U.S. EPA to correct several serious deﬁmenmes in the Ind1ana ater program,
including the absence of adequate antldegradatlon 1mp1ementat10n proeedures “EPA has yet to

respond to our petition.

We are pleased that this long delayed rulemalong process is rnovmg forward and close to.“f -

completion. The Department incorporated several substantwe and struetural revrs1ons that o

improve the overall readability and substance of” the draft ruie in severai respeets We_are_ |

,,,,,
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confident that the current draft will help to protect the quality of Indiana waters and should be
approved, subject to several concerns noted below. Avoiding further delay, these remaining
concerns can be addressed by statements or clarifications included in IDEM’s response to
comments, U.S. EPA’s approval document, or in separate guidance. We expect that EPA’s
decision document will address and discuss IDEM’s assumptions, interpretations, and
élarifications. in order to minimize any disputes or confusion about the proper interprétation of

these rules.

It is critical that IDEM and the Indiana Water Pollution Control Board avoid further delay-
in the adoption of these important rules. Indiana’s rivers, streams, and lakes have endured years
of unnecessary degradation and will continue to do so until the state adopts and begins
implementing  the antidegradation implementation procedures required by federal law. We
appreciate the opportunities for public participation and input in the development of these rules
over the past five years. All parties have had an adequate opportunity to participate and comment

on issues of concern. It is now time to complete this process and adopt these rules.
L Inclusion of Threatened or Endangered Species Defined Under State Law

Several commenters expressed concern that prior versions of the draft rule failed to
specifically include threatened and endangered species defined under state law. In its response
to comments, IDEM agreed that “the definition of endangered or threatened species in the
antidegradation standards and implementation rule should include state listed endangered or
threatened species.” IDEM Summary/Response to Comments at p. 81. Thus, IDEM stated that it
“anticipates changing the definition for consideration by the Water Pollution Control Board” to

include state listed species. Id. We agree that this change should be made.
IL General Permits

There has been extensive discussion in the stakeholder process of ways to reconcile
general permits with case-specific antidegradation review. In particular, we discussed U.S.
EPA’s concern that activities covered by general permits are not given a “blanket exemption”

(Jan 2010 letter), how IDEM intends to avoid cumulative degradation resulting from the use of
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general permits, and how IDEM will exercise mdependent review and requ1re an 1nd1v1dual

permit when necessary to avoid significant cumulatlve degradation.

The environmental coalition submitted detailed comments on "the_se issues in response to-:'_ ,
IDEM’s second notice draft rule. We had hoped thdt the revised draft would respond to these

comments and recommendations and include 'more det'aiI on how IDEM :iritends to con‘duot

antidegradation review of activities authorized by general permlts Unfortunately, the th1rd notlce', oo
draft does not provide much additional guldance or clarlﬁcatlon for : ]

implemented.

As discussed in our June 16th, 2.,011 letter (attached) 11; is our understanchng that IDEM ,

antidegradation review of NPDES general pemnts as. set forth in Se -'7'1 c)(l) of the draft":

should lead to conditions in the general perrmts ‘to ensure that

1. sufficient information is prov1ded in the apphcant 8 notlce of mtent for general permrt--_:: S
coverage (NOI) for IDEM to determine the magnitude of the proposed lowermg of water S
quality; : o

2. there is adequate public notice and access to the information contained in these NOIs:

any water quality lowering resulting from use of the general permit has been determined"_._
to either be “insignificant” or “necessary to accommodate nnportant socral or econorrne
development” on an individualized basis; s

4. general permits will not be used&if they would have the effect of lowenng water quahty m
OSRWs or ONRWSs; and y ‘

5. an individual permit will be requ1red if the prOJect would lead to srgmﬁcant degradahon,: '.
on an individual or cumulative basis. : '

Please confirm in response to comments if our unde1standmg is correct to avoid the need for'

further clarification and discussion with EPA before the rule is approvable -

Lo

. 401 Certifications

Our comments on the second not1ce draft pomted out that the Department has failed to-.

adequately explain how antldegradatlon reviews will take place for CWA Sectlon 404 permrts

and Section 401 certifications. In resp;’:“{se the Department stated that 1t beheves that its current: :

401 certification process  satisfies antldegradation rev1ew ,;'requlrements IDEM'-,,.

Summary/Response to Comments at p. 10.  The Department furthd explalned that 1t 'u
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USACE guidance on 404 permitting when issuing 401 certifications. (40 CFR Part 230, Section
404(b)(1) Guidelines). Id.

Although the 404(b) Guidelines’ “avoid, minimize, and mitigate” framework, if properly
applied, may provide an adequate substitute for the “alternatives analysis” part of the
antidegradation review, it is not clear how the 404(b) Guidelines provide an adequate substitute
for the socioeconomic review. The Department should clarify how it intends to administer its
401 certification process to ensure that degradation is necessary to accommodate “important
economic or social development in the area in which the waters are located” as required by
Section 131.12(51)(2). Further, the Department should not simply “rubber stamp” the Corps’ 404
permitting determination but should make clear that it will undeﬁake an independent review of
the alternatives analysis as well as the socioeconomic considerations implicated by activities

requiring Section 401 certifications.
IV. Exemptions

The draft continues to exempt certain cross-pollutant and intra-watershed trades from a
full socioeconomic analysis. (See Sec. 5(b)(5) and Sec. 5(d)(2)). IDEM’s rationale is apparently
that such trades are presumptively socially and economically beneficial so there is no need to
independently perform a socioeconomic review. We have expressed concern about this blanket
assumption on a number of occasions. See, e.g., June 18, 2011 Letter at p. 11 (attached).
Specifically, it is not clear how IDEM can determine ahead of time that every single cross-
pollutant or intra-watershed trade will lead to important economic or social development. A
socioeconomic review is necessary to distinguish “good” trades from “bad” trades. Id. U.S. EPA
Region 5 has informed IDEM that “to the extent that Indiana is finding, by rule, that the
exempted actions are always socially and economically beneficial, Indiana must provide some
factual information in the record supporting that assertion.” Jan. 29, 2010 Letter at p. 2. 1DEM
should further explain how it intends to ensure that any listed activities exempted from a full
socioeconomic review are nonetheless “necessary to accommodate important economic or social

development in the area in which the waters are located,” as required by Section 131.12(a)(2).

V. - Loading capacity / cumulative de minimis caps
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IDEM’s response to comments has helped to clari.f‘y tne concent of “de rninimi's”h,:'j
discharges to lakes. We now understand that an increased loadmg to an Indiana lake- can be
considered “de minimis” only in cases where an alternative mixing. zone has been established. i
As the Department explained, “[a] dlscharge to a take that does not have _an-appr_ove_d _allternate-é"‘r |
mixing zone does not have any available loading capacity.” IDEM Sarnmaf)-f/Response tdf:f

Comments at p. 63. Thus, “[aJny discharger without a pre- ex1st1ng alternate mlxmg zone that

proposes a new or increased d1scharge will be requ1red to submlt ‘an antrdegradatroni 2

demonstration.” Id. at p. 23.

We remain concerned, however, with the method th | the Department w111 use 1o

calculate the available loading capacﬂ& of rivers and streams In"'_artwular we are concemed.": N

about IDEM’s proposed use of additional wastewater dlscharge fiow 111 .the calculatlon of the
loading capacity of a receiving water. See IDEM Summary/Response to Comments at 90 How
does IDEM intend to treat a situation where process water 1s w1thdrawn upstream of the'!;‘:""
discharge point and then returned to the river in the efﬂuent stream‘? Under such a mrcumstance!t.'
there is no water “added” to the river when the effluent is dlsc_h_arged so it does not make sense to_‘ .
inchude the volume of effluent when calculating loading capacity A similar situation is. p’r'esent-'f':i:
where the discharger takes clean groundwater that had been reducmg pollutlon concentrations 1n:'_“‘

the receiving water body. IDEM should clarify for the record how 1t mtends to calculate totalw _ |

loading capacity in these situations.

a

We emphasize again that any proposa] to limit antldegradatton ana}y31s oniy to 91tuat10ns‘ '

where an increased permit limit is contemplated must be re]ected Antrdegradatron is about |
preserving assimilative capacity and avoiding unnecessary new or mcreased pollutlon ThlS is -
true even as to pollutant loadings that were not limited in the paat because they were not v1ewed

as having a reasonable potential to cause or contribute to v1olat1ons of water quahty standard

V1. BADCT concept

The draft rale includes a technolt)gy based treatment 111n1t (BADCT) as a way to BXpedlte;'_'

and simplify a full evaluation of tech

ology alternatives in 51tuat10ns where the apphcant hast"’g

demonstrated that there are no nondegradatlon or rnltlgatlon alternatwes avaliable As we have i

pointed out in the past, it is not clear from the record what process,_ the. Department wﬂl use t_o S
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# review and update BADCT limits to ensure that the limits continue to reflect the best control

:._Fc_':chnology available as treatment technology continues to improve. See June 18, 2011 Letter at

. | 13.IDEM should further explain how it intends to keep BADCT limits up-to-date.

" E"-}'R‘eSpectfully submitted,

;;!F__or; the Antidegradation Environmental Coalition:

‘f-i::‘szi:idley Klein, Senior Attorney
" Albert Ettinger, Of Counsel
. - Environmental Law and Policy Center

C 35 E. Wacker Drive, suite 1600
i+ . ‘Chicago, IL 60601

" Jeffrey B. Hyman, Ph.D., J.D.
Staff Attorney
.Conservation Law Center
116 S. Indiana Ave. Suite 4

Kim Ferraro, Water Policy Director
- " "Fim Maloney, Senior Policy Director
+ 3951 North Meridian, Suite 100
- Hoosier Environmental Council
. Indianapolis, IN 46208

5 lefeéihette Neagu
- President
. - Save the Dunes

. Bowden Quinn

-Conservation Program Coordinator
. Sierra Club Hoosier Chapter
o+ 1915 W, 18th St., Suite D
' 'Indianapolis, IN 46202

o .,f' Charlotte Read
- Porter County Chapter of the Izaak Walton League of America
“Daniel Wilson
~«Division president
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Indiana Division of the Izaak Walton League of America

Lyman Welch
Manager, Water Quality Program
Alliance for the Great Lakes







Sumfnary of June 9, 2011 Antidegradation Meeting With‘Envir‘onmén;al Coalition

June 18,2011

_ Bruno Pigott

Assistant Commissioner

Office of Water Quality -

Indiana Department of Environmental Management
100 North Senate Avenue

Indianapolis, IN 46204-2251
bpigott@idem.in.gov '

Martha Clark Mettler

. Deputy Assistant Commissioner.

Office of Water Quality

Indiana Department of Environmental Management
100 North Senate Avenue

Indianapolis, IN 46204-2251

mclark@idem.in.gov

Steve Roush

Office of Water Quality /NPDES Permits Branch,
Indiana Department of Environmental Management
100 N. Senate Av.,

Indianapolis, IN, 46204-2251.
sroush(@idem.in.gov.

Dave Wagner
Water Pollution Control Board
dmecwag@aol.com

Dear Martha, Bruno, Steve, and Dave:

Thank you once again for meeting with us on June 9" to discuss the May 6, 2011 draft of
the Indiana antidegradation rule that is slated for preliminary adoption at the July 27" meeting of
the Water Pollution Control Board. We appreciate the good discussion we were able to have
about the environmental community’s main remaining questions and concerns about the current
draft of the rule. We hope that this summary of our discussion will help us continue the
conversation about revisions or clarifications that could help expedite the remaining steps in this
rulemaking process and improve the chances for U.S. EPA’s approval of the final rule.

The following were in attendance at the meeting:

In person:

Martha Clark Mettler — IDEM

Bruno Pigott - IDEM

Steve Roush — IDEM _
Dave Wagner — Water Poliution Control Board
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* Brad Klein — ELPC

Dick Miller — Sierra Club

. Bowden Quinn - Sterra Chub

Jeff Hyman Consewatlon Law Center

‘On the phone:

Tim Maloney — Hoosier Environmental Council
Lyman Welch — Alliance for the Great Lakes: -
Nicole Barker — Save the Dunes

Barbara Sha Cox-— Indiana CAFO Watch

DISCUSSION ITEM 1. MEANING OF “REGULATED POLLUTANT”: DRAFT SECTION 1 AND
SECTION 2(43).

The “trigger” for an antidegradation review is whether or not there will be a new or
increased loading of a “regulated pollutant” as defined by the rule. There have been extended
discussions of how to define the trigger throughout this rulemaking process. (In prior drafts they
were called “pollutants of concern.”} From our prior discussions, we understood that “pollutants
-of concern” would include any pollutants that could have a potentially detrimental effect on the
designated or existing uses of a water if discharged in sufficient amounts.

During the meeting, we asked whether the change from “pollutant of concern” to
“regulated pollutant” in the new draft rule had implications for the coverage of pollutants by the
antidegradation rule. You stated that IDEM’s intent was not to narrow the scope of pollutants
covered by the antidegradation rule. You pointed out that key langnage in the definition of
“regulated pollutant” s in Section 2(43)(B), which states that a regulated pollutant includes “any
other parameter that may be limited in an NPDES permit.” You highlighted that this definition
is broader than currently limited parameters in existing NPDES permits, and includes any
parameter that “may” be limited in “an” NPDES permit.

You also pointed out that at one end of the spectrum, there are substances for which very
little information exists on potential harmful effects, and those substances are not going to be
“limited in any NPDES permit until more data are available. Those substances are thus not
“regulated pollutants.” At the other end of the spectrum are those pollutants currently limited in
existing NPDES permits, which are clearly covered by the definition of “regulated pollutant.” In
between are substances for which we have information about harmful effects and for which we
can rationally develop a permit limit, but which are not currently limited in existing permits.
Once IDEM 1s aware of the pollutants an antidegradation applicant plans to discharge (if the
antidegradation applicant already holds an NPDES permit, the applicant/permit holder has a duty
to disclose new substances in its discharge), IDEM has an opportunity to develop a permit limit
for that substance. A weakness in this process, however, may be in IDEM’s process for
developing new permit limits for newly regulated pollutants.
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_ " As discussed at length in the’ stakeholder process, it is important to rememiber that tiie
" threshold for requiring an anﬁdegradanon review for a regulated pollitant is lower than the

“reasonable potential to exceed criteria” method that is typically used as the threshold for
establishing WQBEL’s. That is because antidegradation review is intended to protect the
assimilative capacity of the water body, which by definition is the increment of water quality that
is better than the criteria.

Takeaways

s . In guidance, IDEM should clarify its intent to use its “best professmna} Judgment” to
~ require- antidegradation. reviews for new or emerging pollutants present in a discharge
where the scientific. literature indicates that the pollutant has the potential to ‘adversely-

~ affect aquatic life, recreation, or other designated or existing uses of a waterbody. .

o In guidance, IDEM should clarify that the trigger for consideration as a “regulated
pollutant” for the purposes of antidegradation review is not limited to those pollutants
that have been determined to have a reasonable potential to violate water quality
standards.

DISCUSSION ITEM 2. GENERAL PERMITS: DRAFT SECTION £(C).

There have been extensive discussions in the stakeholder process of ways to reconcile
general permits with case-specific antidegradation review. The environmental coalition
submitted detailed comments on this issue in response to IDEM’s second notice draft rule. We
had hoped that the revised draft would respond to these comments and recommendations and
include more detail on how IDEM intended to conduct antidegradation review of activities
authorized by general permits. Unfortunately, the revised rule simply recites the statutory
language at IC 13-18-3-2 rather than provide guidance or clarification for how this statute will be
implemented.

In the meeting, we asked how IDEM intended to “complete an antidegradation review”™ of
NPDES general permits as set forth in Sec. 1{c)(1) of the draft rule in order to ensure that there is
some individualized review of projects that may lead to significant degradation. As Dave
pointed out, a general permit shoutdn’t be automatic. Instead, the antidegradation review should
lead to conditions in the general permit to ensure that:

i. sufficient information is provided in the applicant’s notice of intent for general
permit coverage (NOI} for IDEM to determine the magnitude of the proposed
lowering of water quality;

2. there 1s adequate public notice and access to the information contained in these
NOI's;

3, any water quality lowering resulting from use of the general permit has been
determined to either be “insignificant” or “necessary to accommodate important
social or economic development in the area of the water”;

4. general permits will not be used if they would have the effect of lowering water
quality in OSRWs or ONRWSs; and :
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5. ‘an individual pérmit will be reqmred if the project would lead to mgmﬁcanf
degradatlon on an‘individual or cumnulative basis.

- Dunng the ni'eetin'g, you indicated that IDEM did not inténd to allow the use’ of general
permits to circumvent antidegradation requirements and that the agency will use its existing _
authority to require individual permits where it appears from the NOI that a proposed discharge
may in-fact lead to significant degradation of water quality. We recommended that you amend
Section 1(c) of the rule to make these commitments explicit rather than implicit. We suggested
that; - at the’ very least, you thorouglily “explain how gencral permits will be reviewed and
processed as part of your rule submission package to U.S. EPA. A guidance document
-explaining the process to the regulated commumty and the pubhc would also be very helpful

Takeaway

e Revise Sec 1(0) to clarify that ‘antidegradation reviews for general permits will meet the
conditions outlined above.

DISCUSSION ITEM 3. MERCURY: SECTIONS 3(C) AND 4(A)

In Section 3(c) of the draft rule, mercury, a Bioaccumulative Chemical of Concern
(BCC), is singled out and handled like a non-BCC in OSRWs within the Great Lakes basin
{which includes the Indiana waters of Lake Michigan). A new or increased loading of mercury
that causes a significant lowering of water quality would be allowed in OSRWs within the Great
Lakes basin, even though significant loadings of other BCCs to those waters would be
prohibited.

Similarly; in draft Section 4(a), mercury is handled like a non-BCC in ONRWs and Great
Lakes basin OSRWs. A “short-term” exemption from an antidegradation demonstration would
be allowed for mercury in ONRWs and OSRWs, even though the exemption is not provided for
other BCCs discharged to those waters.

Because prior drafts of the rule have not handled mercury in this manner, we asked vou
to justify why significant loadings of mercury should be allowed in ONRWs and Great Lakes
basin OSRWs even though significant loadings of other BCCs are not allowed. We asked why a
proposal {0 Increase mercury loading as a product of industrial process should not be treated like
other BCCs. We pointed out that a mercury variance may be an available option and that the
exemption m Section 4(A)(ii) would render “nonsignificant” any new or increased loading
resulting from a “change in intake water pollutants not caused by the discharger.”

In response, you suggested that one justification for handling mercury differently than
other BCCs may be that POTWs may not be able to control the input of mercury-tainted sewage
into the treatment process and thus the POTWs would not be responsible for outputs of mercury
in their effluent. You may not have considered whether such a situation is covered by the
Section 4(A)(ii) exemption from “significance.” In any event, if IDEM believes a particular
situation such as intake of mercury-tainted sewage to POTWs should be exempted from
“significance” and handled differently than other BCCs, then IDEM can draft a rule provision
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" narrowly tailored to that situatiori.and submlt the factual justificdtion for the provision in its -
promulgation package to EPA The current draft exemptions for mercury are, however, too
broad, and to our knowledge have not been justified by data. A blanket free pass for mercury
loadmgs into ONRWs and Great Lakes basin OSRWs i is the wrong approaoh and is unhkely t0
be approved by EPA. :

- Takeaway;

» The record does not Justlfy the blanket exemptlons for meteury loadmgs and it is not
clear how these exempnons could be approved by EPA. '

DISCUSSION ITEM 4, HANDLING OF TRIBUTARIES TO OSRWS:. S_ECTI_ONS 3(C) AND 6(B)

- This discussion was grounded in the notion that when attempting to protect the water
quality of a particular water, such as a lake, discharges into upstream tributaries must be
considered along with direct discharges into the water because the upstream discharges may
lower the water quality downstream. In other words, both direct and indirect discharges to the
water must be considered.

This commonsense notion is expressly recognized in two provisions in the current draft
rule. Section 3(a)(1)(b)(ii) calls for controls on point and nonpeint sources to ensure that “any
designated use of a downstream water is maintained and protected.” Section 3(d)(2)(B) states,
“A discharge to a tributary of an ORNW . . . shall not be allowed if it would cause an increase in
the ambient concentration of that pollutant in the ORNW.”

Furthermore, the requirements in draft Section 7(a) for water quality improvement
projects implicitly incorporates this notion of upstream discharges having downstream effects by
applying the requirement when a discharger proposes “to cause a significant lowering of water
quality in an OSRW” and for “each activity undertaken that will result in a significant lowering
of water quality in an OSRW.” The use of the words “cause” and “result” imply that the
discharge that causes or results in the lowering of water quality in the OSRW may be either a
discharge directly to the OSRW or a discharge to a tributary that flows into the OSRW.

Throughout the new draft rule, however, previous references to “portions of waters
upstream of an OSRW that impact the water quality of the OSRW?” have been stricken. You said
that this change was justified because now all waters of the state are subject to the same uniform
de minimis standard — i.e., no more than 10% of available capacity individually used and 90% of
benchmark available capacity cumulatively maintained. But as we pointed out at the meeting, in
at least two subsections the reference to upstream waters was stricken even though the
subsections are unrelated to the de minimis standard.

First, Section 6(b) provides a public meeting on an antidegradation demonstration if “the
proposed discharge is to an OSRW.” The prior draft version of the sule had the following
language: “[if] the proposed discharge is to an OSRW or to portions of waters upstream of an
OSRW that impact the water quality of the OSRW.” Your concem appears to be that a public
meeting should not be held for significant discharges to tributaries of OSRWs unless there is an



Suimmary of June 9, 2011 Antidegradation Meeting with Environmental Coalition

B associated significant lowerlng of water quahty in the OSRW 1tbelf This: subsection could easﬂy :

incorporate both of our concerns by stating the following:
. The. commissioner shall hold a public meeting on the antldegradatlon
demonstratwn in accordance with 327 IAC 5-2-11.2 ift
(1) the proposcd dlscharge will result in a significant lowenng of Water quahty
in an OSRW, imrespective of whether the discharge is directly to the

OSRW or to an upstream water that flows into the OSRW.
L

Second, Section 3(c)(1) provides, '“F or OSRWs inside the Great Lakes basin, no new or

increased loading of a. BCC except mercury shall be allowed that causes a. significant Iowermg of

water -quality of the OSRW.” The prior draft version had the following language: (1) For
OSRWs inside the Great. Lakes basin, as well as_the portions of watérs upstream of an OSRW..

that impact the water quality of the OSRW ‘inside the Great Lakes basin, no new or increased
loading of a BCC shall be allowed that causes a significant lowering of water quality of the

OSRW.”. The language of the prior draft clearly and properly incorporated the notion of

upstream discharges significantly lowering water quality in the downstream OSRW. Moreover,
the prior draft language served your purposes because Section 3(c)(1) would not have prohibited
~ a discharge to a tributary unless that discharge “caused” a significant lowering of water quality
of the OSRW itself. By striking the phrase “as well as the portions of waters upstream of an
OSRW that impact the water quality of the OSRW inside the Great Lakes basin,” you have
unnecessarily narrowed the application of Section 3(c)(1) to new or increased loadings directly
into the OSRW and have deleted application of the Section to new or increased loadings in
tributaries even if those loadings cause a significant lowering of water quality of the OSRW.

Takeaways:
* Revise Section 6(b) to clarify that a public meeting will be held if a proposed discharge
would cause a significant impact to a downstream OSRW.

* Restore the deleted language in Section 3(c) so that the intent of the Tier 2.9 section is
not defeated by allowing discharges into tributarics of OSRWs to significantly degrade
the OWRWs downstream.

DISCUSSIONITEM 5. SHORT-TERM EXEMPTION: SECTIONS 4(A) AND (B)

During the meeting, we expressed our concemn that although the exemptions for “short-
term” loadings in Sections 4(a) and (b) are improved from early drafts of the rule, a remaining
problems is that there is still no consideration of the magnitude of exempted loadings,
particularly the cumulative effect of multiple exempted loadings on the assimilative capacity of
the water. We pointed out that EPA views this exemption as requiring both a time component
and a magnitude component;

A direct or upstream source that would result in a temporary and limited effect on

ONRW water quality may be authorized. . . . As a non-binding rule of thumb,

activities with durations less than one month and resulting in less than a 5%

change in ambient concentration will be deemed to have temporary and limited

effects.
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(Emphasis in original)."

We also pomted out that IDEM’ ‘résponse to this concern, as  expressed in [DEM’s
responses. fo our 2ndsnotice comments, was inadequate because (1) the requ1rement that “all
reasonable methods for minimizing or preventing thé new or increased loading must be taken”
does not require-an assessment of the cumulative -effects of. the exemption; (b) the requirement
that “any short-term, temporary discharge authorized in a NPDES permit will be required to
meet any applicable water quality-based effluent limitations” does not address the actual effects
- of the exemption on assimilative capacity of a waterbody (meeting the WQBEL’s is not the issue -
and can be assumed); and (3) the fact that the referenced EPA guidance from Region VIII “is just-. .

~a ‘non-binding rule of thumb’ for facilities in Region VIII” does not.negate the importance and
wisdom of considering the cumulative magmtude of “short-term” exemptions on assimilative
capacity. If IDEM will not provide for an assessment of such effects in the rule, then IDEM-
should provide in guidance and in the promulgation package to EPA a plan for how IDEM would
respond to multiple requests for “short-term” exemptions and how it would consider the
cumnulative effects of multiple “short-term” impacts.

Finally, we asked how even a temporary discharge of mercury into a waterbody, as
allowed under draft Section 4(a), would meet the requirement in Sections 4(a)(4) and 4(b)(4) that
the “the discharge will result only in a short-term, temporary (not to exceed twelve (12) months)

lowering of water quality,” given that metcury bioaccumulates in living tissue and is very
persistent in the environment.

Takeaways:
e« Revise Section 4{a) and 4(b) to ensure that the magnitude of a proposed loading is

accounted for as well as 1ts timing when determining whether it qualifies for an
exemption from antidegradation review.

. Clarify the circumstances in which discharges of BCCs can be considered to have only
“short-term”™ effects on water quality considering the fact that BCCs bloaccumulate in
tissue and are pérsistent in the environment.

DISCUSSION ITEM 6. PROBLEMS WITH USING PROPOSED EFFLUENT FLOW TO CALCULATE
LOADING CAPACITY: SECTION 2(53)

The calculation of total loading capacity, and thus the calculation of available loading
capacity, includes the new or increased eftfluent flow proposed by the antidegradation applicant.
We are concerned that in low-flow streams especially, multiple new or increased loadings of a
pollutant will be granted de minimis exemptions if the loadings are assoctated with added
effluent flows. We pointed ouf at the meeting that in the May 15, 2609 commentis by EPA on a
past draft of the rule, EPA stated that to the extent that this provision effectively allows for an
infinite number of “de minimis” increases as long as there is a corresponding flow increase, it

'U.8. EPA Region VIIT Guidance: Antidegradation Implementation (August 1993), Part [V(D), Page 11.
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seems inconsistent with the intent of the Federal regulations at 40 CFR 131. 12(a)(2) ‘and 132
Append1x E, L.B. and is likely to be the litigated if approved by EPA.

You responded that 1nclud1ng the new or increased efﬂucnt ﬂow in the calculation of
“total loading capacity” is consistent with EPA gu1dance for calculations on permit hmlts and
that not doing so produces absurd results.

We then pomted out that a loophole in the draft rule arises if the proposed new or
increased effluent flow is used to calculate loading capacity because the applicability of the rule
is limited to new or increased “loadings” only, and does not account for “concentration.” We
discussed the following scenario. An applicant’s new loading of a pollutant to a low-flow stream
is granted a de minimis exemption because the.proposed new loading will be accompanied by
sufﬁc1ent new effluent flow that reduces the concentrahon of the pollutant. Assume that six
months later the discharger reduces the proposed amount of effluent flow, for whatever reason.
But because Section 1(b) of the draft rule states that the rule’s procedures apply only if a new or
increased “loading” occurs,” ? without regard to a change in the concentration of the pollutant, the
antidegradation rule provides no authority to recalculate and reconsider whether the new loading
is still de minimis,

Takeaway:
¢« Amend the applicability Section 1 and the definition of * degradat:on i Sec. 2(14) to
include increases in loading or concentration of a regulated pollutant in order to avoid the
loophole of a discharger reducing the assimilative capacity of a waterbody by reducing
effluent flow after a de minimis exemption has been granted for a loading,.

DISCUSSION ITEM 7. ISSUES OF SPATIAL SCALE IN CALCULATION OF TOTAL, AVAILABLE,
AND USED LOADING CAPACITY, BENCHMARK AVAILABLE CAPACITY, AND DE MINIMIS:
SECTIONS 2(2), 2(53), AND 4(C)

We argued during the meeting that carefully considering the spatial scale at which
loading capacity is calculated is critically important for an accurate determination of the impact
of a loading on water quality and to ensure consistency with federal regulations. Yet, as we
pointed out, the draft rule does not identify the location at which water quality calculations are to
take place.

In the draft rule, to be considered de minimis, each individual new or increased loading
of & regulated pollutant must use less than or equal to 10% of the “available loading capacity”
determined at the time the loading is proposed. Moreover, 90% of the available loading capacity
established at the time of the request for the “initial increase” in the loading of the regulated
pollutant (i.e., the “benchmark™ available capacity) must remain given the proposed loading

? Draft Section 1(b): Except as provided under section 4 of this rule, the antidegradation implementation procedures
estabiished by this rule apply to a proposed new or increased loading of a regulated pellutant to a surface water of
the state that will result from a deliberate action including a change in process or operation that:

(1) adds edditional regulated pollutants; or

(2) creates an increase in loading of a regulated pollutant already being discharged.
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combinicd with the ‘other sources of the regulated pollutant (the' carliest date on -Whi;c'h' the
benchmark available capacity is determined appears to be the date a new antidegradation rule is
approved).

We asked you to consider the river system ilustrated in Figure 1 below.

In this hypothetical scenario, three facilities (A—C) discharge poliutant X at various
points in the stream system, which flows into a lake. Facility “A” is the first to propose an
increased loading of pollutant X along with an increase in effluent flow; then facility “B”
proposes an increased loading and lastly facility “C.”

When any facility proposes to increase loading of pollutant X into the stream, the
increased loading may use existing assimilative capacity locally in the stream segment as well as
system-wide as measured at the inlet to the lake. Both effects are important and neither can be
1gnored.

On the one hand, unless the used loading capacity, the available loading capacity, and the
benchmark available capacity are measured at the downstream point in the water system, the
effect of the increased loading on the assimilative capacity of the lake will remain undetermined.
Note that the local effect of the loading on the tributary’s assimilative capacity may not reveal
the downstream effect on the lake’s assimifative capacity. For example, in Figure 1, after facility
“A” uses a portion of the lake’s assimilative capacity, a propesed increased loading by facility
“B” or “C” may violate the 90% benchmark capacity at the lake even though the local tributary
effect of the loading 1s de minimis. The effect of a [facility’s loading on the lake is especially
important if the lake is an OSRW such as Lake Michigan. Draft Section 7 of the rule cannot be
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implemented without knowing whetheér a proposed new or 1ncreased Ioadmg ina tnbutary toan

OSRW will “cause” a s1gmf1cant lowering of water quality in the OSRW.

Furthermore the draft ‘rulé’ defmes the “benchmark avmlab}e capacity in Section
4(c)(1)(A)(i1) as “minety percent (90%) of the available loading capacity established at the time
of the request for he initial increase in the Ioadmg of a regulated pollutant.” If the geographlc
-scale of “initial increase” is the local tributary, each facility will get a new- ‘benchmark. when it -

‘proposes an increased loading of pollutant X, but this scheme defeats the purpose of a
“cumuldtive cap. Thus, the geographlc scale of “initial increase” must incorporate’ downstream
cumulative effects. You pointed out that an existing Non-rule Policy Document on determining .
downstream impacts of upstream discharges for the Great Lakes system could be used as a basis |
for guidance on downstream determinations within and outside of the Great Lakes system.

On the other hand, measuring loading capacity and available capacity only at the
downstream point may ledve undetermined the local effect of a facility’s proposed loadmg A
loading -may be “significant” at the upstream point even though it is de minimis' at the
downstream point (because of more flow at the downstream point). If the loading is significant
at the local scale of the tributary, the antideg demonstration may require a local evaluation of
social and economic conditions. - For example, the local tributary into -which the facility
discharges may contain species of concern, making the local effect on assimilative capacity
important. Also, the tier 2 and 2.9 antidegradation- standards in draft Section 3 require that the
social and economic importance of the proposed project be evaluated “in the area in which the
surface waters are located.” Although the phrase “in the area” is not specified, it must be
interpreted i light of the geographic area in which the majority of the facility’s workers live and
in which the facility contributes to the community tax base. If Figure 1 represents a large
watershed, the “area in which the surface waters are located,” with respect to facility “A’s”
loading, may be far from the inlet to the lake.

To summarnze, if you measure loading capacity in the tributary only, vou can repeatedly
put new or increased loadings in different tributaries/mixing zones without counting the impact
downstream. But if you calculate capacity downstream only, you may not account for significant
local impacts m the tributary. You asked what the solution is to this problem of scale, and we
responded that, especially for Lake Michigan, the effect of a proposed new or increased loading
on assimilative capacity and the determination of its “significance” must be evaluated at both the
local upstream area and the cumulative downstream area.

Takeaways:
s Clarify either through rule amendment or a guidance document the method by which
IDEM will calculate individual and cumulative impacts in order to ensure that the
impacts of de minimis discharges are considered at an appropriate geographic scale.

s Consider using Non-rule Policy Document #1 to ensure that [DEM’s calculation of de

minimis discharges appropriately account for impacts to downstream water bodies,
especially OSRWs such as Lake Michigan.

10
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- DISCUSSION ITEM'8,  EXEMPTIONS FROM SOCIAL AND ECONOMIC ANALYSIS FOR ACROSS-
WATERSHED AND INTER-MEDIA POLLUTION TRADING: SECTIONS 5(B)(5), 5(B)(1), AND

5()@)

Although varieus pollutant trading proposals could represent an overall net: beneﬁt to the
environment, there must be a mechanism’ for IDEM to distinguish “good” trades from “bad”
-trades. ~ As we discussed in the meeting and summarized below, the current blanket exemptions
for across-watershed and inter-media trades do not allow IDEM or the public to determine
whether a specific trading proposal is a good one.’ The information that would be genetated by -
an antidegradation socioceconemic review.is exactly the kind of information that is necessary for
IDEM to determine whether a trading proposal is worth pursuing.

Sectlon 5 of the draft ruIe exempts partmular activities from components of the
requirement that the applicant demonstrate that a new or increased d1soharge is necessary to’
accommodate important economic or social development in ‘the area in which the waters are
located. That is, the draft rule exempts particular activities from a full antidegradation
demonstration. Although IDEM does not claim that the lowering of water quality associated
with these activities are “insignificant,” these exempted activities are subject to only the first
component or first two components of the antidegradation demonstration. These exempted
activities appeared in prior drafts of the rule as “exemptions” from any antidegradation
demonstration. In the new draft rule, the specified activities are still exemptions in so far as the
activities are exempted from a full demonstration that the proposed lowering of water quality is
necessary to accommodate important economic or social development in the area in which the
waters are located.

As we have argued in comments on past drafts of the rule, any “exemption” from the full
antidegradation demonstration, to be consistent with the perspectives of EPA and the courts,
must be associated with at least one of three types of situations: (1) changes in loading result in
a de minimis decrease in water quality in the receiving waterbody over the range of likely
loadings, including a “temporary” lowering of water quality; (2) the applicant has already
submitted the required information and this submittal sufficiently substitutes for the omitted
component of the antidegradation demonstration; (3) IDEM presents factual information in the
record supporting the assertion that the omitted component of the antidegradation demonstration
is satisfied for ali of the activities covered under the exemption. If at least one of these criteria is
not met, it is not sufficient to require only “some level” of an antidegradation demonstration for
activities that result in a significant lowering of water quality. Draft Sections 5(b}(5), 5{(b){1),
and 5(d)}(2) in particular are inconsistent with the federal regulations because none of the above
three criteria have been met.

_ Draft Sections 5(b)(5) and 5(b)(1) are both intra-watershed pollution trades. At the
meeting we pointed cuf that even if these provisions arose from specific scenarios that IDEM
believes create social and economic benehits for the area in which the waters are located, these
provisions as written are overly broad and the activities potentially included cannot be justilied
as a class.

11
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'Draft Section 5(b)(5) 'allt)ws,"ﬁfithéut a socioeconomic justification; a significant decrease’
in water quality to occur at one location of a HUC-10 watershed so long as a decrease in loading-

at another location in.the watershed offsets the increase at the watershed scale. Although the

required: net decrease iii }oadmg at the watershed scale may produce an improvement in water

quality at the outlet of the watershed, there is no reason to believe that this trade would
: accommodate unportant economic or social development in the area in which the waters are
located, as required by the tier 2 and 2.9 standards. Although the phrase “in the area in which the
waters are located” is not specified, it must be interpreted in light of the geographic area in which
the majority of the facility’s workers live and in which the facility contributes to the community
tax base. A HUC-10 watershed is simply too large a geographic scale to assure generally that the
community. affected by the increased loading will realize a social or economic benefit. What is

“beneficial” for the watershed is not necessarily beneficial for the commumty “in the area in

which the waters are located.” A social or economic benefit “in the area” could be assured only
if the increased loading occurred in close proximity to the decrease in loading, or generally if the
increased loading occurred in close proximity to an improvement in water quality created by the
trade. But draft Section 5(b)(5) is not narrowly tailored to those circumstances and would
mclude activities that do not meet that criterion.

As EPA has stated regarding these watershed-scale trading exemptions [designated 327
IAC 2-1.3-4(b)(3)(B) and 327 IAC 2-1.3-4(b)(4)(A) in the previous draft rule], =

[These exemptions] contemplate offsetting new or increased discharges with other
actions within the same ten digit HUC. Offsetting provisions may be an
acceptable basis for determining that antidegradation review is not triggered if it
is clear that the offset results in no change in water quality at the point where the
new or mcreased discharge will occur. It is not clear that the spatial relationship
between such actions will be such as to ensure that this requirement will be met in
all circumstances that would qualify for this exemption. EPA recommends that
these exemption provisions for these actions be removed from the antidegradation
rule and addressed through the antidegradation review process on a case-by-case
basis or provide the data and analysis necessary to satisfy the antidegradation
demonstration requirement for all the activities that might fall under one of these
exemptions.

LSA Document #08-764 RTC Second Comment Period, page 7. IDEM’s response to EPA’s
above comment was nonresponsive because requiring “some level of an antidegradation
demonstration” — i.e., the alternatives analysis of draft Section 5(c} — does not solve the problems
with these exemptions, and EPA was not referring to Section 4 of the “revised draft” we are now
discussing. As we pointed out at the meeting, good pollution trades cannot be distinguished
from bad trades without the information from the sccioecenomic analysis component of the
antidegradation demonstration.

Draft Section 5(b)(1) also describes pollution trades across a HUC-10 watershed. At the
meeting you discussed a specific scenario covered by this exemption for which you believed the
socioeconomic information in the antidegradation demonstration has already been submitted as
part of the permitting process. But it appears that Section 5(b){1} is not narrowly tailored to that
specific scenario you mentioned, and instead appears designed as a catch-all for various

12
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activities, ‘some’ of which. may nol be justified. by existing information on ‘socideconomii¢
importance. '

Finally, draft' Section 5(d)(2) allows, without a sbcioeconomic justification, a significant
decrease in water quality to occur if the new or increased loading is necessary to accoimplish-a
reduction in the release of one or more air pollutants, and if the reduction in the loading of the air
pollutant will substantially reduce human exposure to an air pollutant subject to state or federal
air quality standards. Air pollutants subject to federal national ambient air quality standards are
carbon monoxide, snlfur dioxide, ozone; lead, nitrogen dioxide, and- particuldte matter. - This- -
exempfion thus assumes a “significant” lowering of water quality will always create a social or
economic benefit if there.is a correspondmg ‘significant” reduction in one of those air pollutants,
irrespective of the fact that Indiana is in compliance with the air standards for those pollutants.
You did not refer us to any factual ‘information, nor are we aware.of any, that would justify that
assumption. How can we assume that a further reduction in an air pollutant that already meets
air quality standards provides an incremental benefit sufficient to outweigh a significant
reduction in water quality? As with draft Sections 5(b)(5) and 5(b)(1), this exemptioh describes
activities that require a full demonstration of economic or social importance on a case-by-case
basis in order to distinguish good from bad pollution trades.

Takcaway
» Fliminate exemptions 3(b)(5), 5(b)(1), and 5(d)2) in order to ensure that trading

proposals are appropriately evaluated for their overall socioeconomic benefit before
being approved.

DISCUSSIONITEM 9. BADCT: SECTION 5(E)

IDEM has been proposing the use of a technology-based treatment limit as a way to
expedite and simplify a full evaluation of technology alternatives since the beginning of this
rulemaking process. The theory is that there would be no need to conduct a rigorous
professional evaluation of different treatment options if the applicant simply selects effluent
limits based on the best treatment technology commonly available. Although we do not dispute
this in theory, we have had several concerns about how this would be implemented in practice.

One concern is that the BADCT option not be used to replace a full consideration of
whether or not degradation is “necessary” in the first place. In other words, an applicant should
not proceed to the choice of treatment options until he or she has first ruled out the feasibility of
nondegradation and mitigation techniques or alternatives. In our meeting, you clarified that the
rule has been modified to require this demonstration of “necessity” in Section 5(c) before the
treatment alternatives (and BADCT option} are considered in Section 5(e). We welcome this
revision and note that it does indeed appear to satisfy this concern.

Another concern we discussed at our meeting was that there needs to be some process in
place to regularly review and update BADCT limits to ensure that the limits continue to reflect
the best control technology available as freatment technology continues to improve. We
understand that IDEM intends to address this in guldance or in the rule submissions to EPA.
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Summary of June 9, 2011 Antidegradation Meeting with Environmental Coalition

O Although we did not dlscuss this pomt during our meetmg, we continue to beliéve that it
18 1mp0rtant to set a BADCT limit for phosphorus discharges from POTWs, especially now that
the definition of “regulated. pollutant” now explicitly includes nutrients. . We note that POTWs

E dlschargmg in the Great Lakes Basin (mcludmg Indiana POTWSs) have been meeting a limit of

1 0 mg/L phosphorus for decades and more stringent limits are certainly technically feasible.
Takeaways: : S ' .
e Clarify ‘the process that IDEM w1ll use to ensure that BADCT limits are regularly

revwwed and updated as necessarﬂy to keep up with technological innovation.

. Clanfy the process that IDEM w111 use to ensure that BADCT limits are-set for an
.- appropriate range of pollutants, including phosphorus. : '

14




~ IndianaChambexr

December 30, 2011 , : The Voice of
i . Indiana Business.®
Mary Ann Stevens
Rules Development Branch
Office of Legal Counsel : :
Indiaria Department of Environmental Management
100 North Senate Avenue - '
Mail Code 65-45
Indianapolis, Indiana 46204-2251

Subject: LSA Document #08-764 — Notice of Comment Period
Development of New Rules and Amendments to Rulés Concerning
Antidegradation Standards and Implementation Procedures

Dear Ms. Stevens: -

On behalf of the members of the Indiana Chamber of Commerce, this letter provides comments on
LSA #08-764, Development of New Rules and Amendments to Rules Concerning Antidegradation
Standards and Implementation Procedures. The Indiana Chamber is the state’s largest broad-based
business advocacy organization, with nearly 5,000 members that employ more than 800,000
Hoosiers in all 92 counties. The Indiana Chamber has served the business community since 1922,

The Indiana Chamber appreciates all the time and energy invested by IDEM’s staff and the many
businesses and industries that have likewise spent significant time on this important rule. A major
concern of the Indiana Chamber is that the current language allows the agency administering this
rule significant discretion. While the current administration may use this discretionary power in a
rational manner, another administration in future vears may not be so reasonable. An inappropriate
implementation of this rule could severely restrict future economic development in Indiana, without
resulting in any significant benefit to water quality. In addition, this rule could compromise the
competitiveness of existing industries by limiting their ability to expand operations or change
technologies.

Overall, it seems that what is needed is clarity about 1) when does an antidegradation review need
to be performed, 2) what level of detailed information is adequate and 3) how will IDEM decide to
approve the demonstration or require additional controls that may be necessary to reduce or prevent
an increase in loading.

To this point, preliminarily adopted rule has the following major issues that need to be addressed
before final adoption.

1. Section 1(b) of the proposed rule is much broader than the Legislature intended when it passed
Indiana Code 13-18-3-2(k) & (I} and much more stringent than what is required under EPA’s
implementing regulations and guidance. As written, Section 1{b) of the proposed rule is much
too broad and vague, and is likely to lead to lawsuits from competing interpretations of rule
applicability in the future. The applicability provision should be clear and simple so that all
entities are able to discern applicability. Applicability of the antidegradation rule should be
limited to only those instances where there is a new or increased loading ot a regulated




pollutant for which anew or increased permit limit is required. This is consistent with Indiana

Code 13-18-3-2(k) & (1) and federal regulations. Further it is sufficient to ensure that existing
use designations will be protected and high quality waters will remain “fishable and
- swimmable.” Section 1(b) should be revised as follows:

. (b) The antldegradatlon implementation procedures established i in sections 4 through
7 of this rule apply to a proposed new or increased loadmg of a regulated pollutant =
to surface waters of the state for which d new or increased permit limit is required.

. . The definition of “Significant lowering of water. quality” in the proposed rule is inc‘bnsistent
with the requirements in Indiana Code 13-18-3-2(1)(1)(A) which limits antidegradation
.review to new or increased loadings “for which a new or increased permit limit i$ required.”-

A suggested wording change to address this issue is (note'added words noted.in bold italics):

Slgmﬁcant lowering of water quality” means; (A) there is a new or increased
loading of a regulated pollutant to a surface water of the state for which a new or
increased permit limit is required that results in an increase in the ambient
congentration of the regulated pollutant and the increased loadmg is greater than a de
minimis lowering of water quality; and (B) none of the provisions of section 4 of this
rule applies. :

The draft rule at 327 IAC 2-1.3-4(c)(1)(a)}(i1)&(iii) includes a concept of a “benchmark
available loading capacity” that is much more stringent than what is required by Indiana
Code 13-18-3-2 and federal regulation. The EPA has approved other states’ regulations with
no such cap and we encourage IDEM to remove this section from the rule. If IDEM insists
on including Section 4(¢)(1)(A)(ii) and (iii}, then it should be revised to include a reasonable
benchmark loading capacity (e.g. 50% of the available unused loading capacity). Ensuring
that de minimis permitted increases do not reduce the unused loading capacity of the stream
below 50% will provide more than enough buffer to ensure protection of exisitng use
designations and to ensure that a significant lowering of water quality does not occur.

In addition, Section 4(c)(1)(A)ii) and (ii1) as currently written insinuates that the benchmark
loading capacity as calculated during the initial request will remain indefinitely, even if
changes occur to the waterbody that result in increased unused loading capacity.-Thus, if the
initial request consumes a loading capacity up to the benchmark loading capacity, then no
future increases — no matter how small — will be permltted without going through
antidegradation review. There is no reason to “lock in” the initial benchmark loading
capacity and ignore changes that may occur to the stream that increase unused loading
capacity. For instance, if a discharge i3 eliminated or reduced upstream there will be a
greater assimilative loading capacity downstream. A discharger downstream should be able
to take advantage of this new assimilative loading capacity by recalculating the benchmark
loading capacity. Allowing so will not result in a significant lowering of water quality.
Therefore, 1f the concept of a benchmark loading capacity remains in the rule it should be
revised to allow the benchmark loading capacity to be re-calculated if conditions in the
waterbody change.

The concept of a water quality improvement project as stated in Section 7 of the proposed rule
is contrary to the clear mtent of IC 13-18-3-2(k) and (1). The legislative language (and the
legislative committee discussions leading up to enactment of the statute) was premised on the
concept that the water quality improvement project or fund was established as the basis for
satisfying the requirements of an antidegradation demonstration for a significant lowering of
water quality subject to an implied understanding that the lowering of water quality was




“necessary.” This is evidenced by the wording in IC 13-18-3-2(k)(2) that the rule procedures
- will “allow for increases and additions in pollutant 1oad1ngs 1f (A) there will be an overall
1mprovement in water quality.” ' : i - '

' It is acknowledged that the Jegislation also references that (i) the procedures will be designed

_to “prevent degradation” (IC 13-18-3-2(k)(1)) and (ii} in addition to providing for an overall
1mprovemen_t in water quality, the proposal for increases and additions in pollutant 1oad1ngs
also is'to satisfy the applicable antidegradation standards of 327 TAC 2-1 and 2-1.5.
Notwithstanding these references to elements of antidegradation procedure, the fact remains
that the understanding, as well as the clear intent of the statutory language, has always been

* that the performance or funding of a water quality improvement proj ect will be the primary

- basis of gaining appraoval for the increased loading by a discharger to an OSRW. However,
the proposed rule is not consistent with this understanding,

" As written, the proposed Section 7 requires the water quality improvement project be

performed or funded in addition to an antidegradation demonstration. However, Section 5
- does not clearly implement the understanding referenced above and could leave a discharger -

proposing a water improvement project facing an obligation to prepare a full antidegradation
demonstration including the elements of subsections 5(f) and (g). While the provision of
subsection 5(b)(5) of the proposed rule appears to address the situation in which a discharger
actually implements a water improvement project in the watershed of the OSRW, it would
be preferable for the proposed language to actually reference the water improvement project
concept of IC 13-18-3-2(k) and (1) as an example. More problematically, proposed
subsection 5(b)(5) does not encompass the option for a discharger under IC 13-18-3-2(1) to
pay the water improvement fee in lieu of actually performing a project. Under this latter
scenario, the net decrease in loading of the regulated pollutant to the OSRW watershed will
not necessarily occur simultaneously with the increased loading by the discharger. To
correct this oversight, Section 5(b) should be revised to expressly provide that a project
involving payment of a water improvement fee pursuant to IC 13-18-3-2(1) is included
within the scope of subsection 5(b). With these revisions, a proposed increase in loading to
an OSRW involving a water improvement project implementation or fee payment will
satisty the antidegradation demonstration requirements with submittal of the basic
information of Section 5(a) and the “necessary” information of Section 5(c).

‘Thank you for your consideration of these comments, If you have any questions, please feel free to
contact me.

Sincerely,

o, B,

Kevin M. Brinegar

President and CEO

Indiana Chamber of Commerce

115 W. Washington St., Suite 350 South
Indianapolis, IN 46206

(317) 264-3110







STEVENS, MARY ANN

From: Patrick, Rebecoa [rpatnck@mdlanachamber com}

=ent: " Friday, December 30,2011 11:52 AM
T o ' - STEVENS, MARY ANN

: : Griffin, Vince . '
Subject: LSA Document #08-764 — Notlce of Comment Penod INDIANA CHAMBER
Attachments: _ Antideg Rule Comments to ]DEM [ndlana Chamber doc
Importance: - High

December 30, 2011

Mary Ann Stevens

Rules Development Branch

Office of Legal Counsel = S :
Indiana Department of Environmental Management 100 North Senate Avenue Mall Code 65 45
~ Indianapolis, Indiana 46204-2251 . . _ _

Subject: LSA Document #08-764 — Notice of Comment Period | -
Development of New Rules and Amendments to Rules Concerning Antldegradatlon Standards and
Implementatlon Procedures .

Dear Ms. Stevens:

On behalf of the members of the Indiana Chamber of Commerce, this letter provides comments on
" SA #08-764, Development of New Rules and Amendments to Rules Concerning Antidegradation

' ndards and Implementation Procedures. The Indiana Chamber is the state’s largest broad-based

. .siness advocacy organization, with nearly 5,000 members that employ more than 800,000

Hoosiers in all 92 counties. The Indiana Chamber has served the business community since 1922.

The Indiana Chamber appreciates all the time and energy invested by IDEM’s staff and the many
businesses and industries that have likewise spent significant time on this important rule. A major
concern of the Indiana Chamber is that the current language allows the agency administering this rule
significant discretion. While the current administration may use this discretionary power in a rational
manner, another administration in future years may not be so reasonable. An 1napproprlate
implementation of this rule could severely restrict future economic development in Indiana, without
resulting in any significant benefit to water quality. In addition, this rule could compromise the
competitiveness of existing industries by limiting their ability to expand Operatlons or change
technologies. '

Overall, it seems that what is needed is clarity about 1) when does an antidegradation review need to
be performed, 2) what level of detailed information is adequate and 3) how will IDEM decide to
approve the demonstration or require additional controls that may be necessary to reduce or prevent
an increase in loading,.

To this point, preliminarily adopted rule has the followmg major issues that need to be addressed
before final adoption.

Section 1(b) of the proposed rule is much broader than the Legislature mtended when it passed
ana Code 13-18-3-2(k) & (1) and much more stringent than what is required under EPA’s -
implementing regulations and guidance. As written, Section 1(b) of the proposed rule is much too
1 '




broad and vague, and is likely to lead to lawsuits from competing interpretations of rule applicability
‘in the future. The applicability provision should be clearand simple so that all entities are able to
discern applicability. Applicability of the antidegradation rule should be limited to only those -
instances where there is a new or increased loading of a regulated pollutant for which a new or
increased permit limit is required. This is consistent with Indiana Code 13-18-3-2(k) & (1) and federal
regulations. Ffurther it is sufficient to ensure that ex1st1ng use designations will be protected and high
quality waters will remain “fishable arid swimmable.” Section 1(b) should be revised as follows:

(b) The antidegradation implemeritation procedures established in sections 4 through 7 of this rule
~ apply to a proposed new or increased loading of a regulated pollutant to surface waters of the state for
which a new or mcreased permit hmlt is requlred

1. The definition of “Significant lowering of water quality” in the proposed rule is inconsistent with

~ the requirements in Indiana Code 13-18-3-2(1)(1)(A) which limits antidegradation review to new or =

increased loadings “for which a new or increased permit limit is required.” A suggested wording
change to address this issue is (note added words noted in bold italics):

Significant lowering of water quality” means: (A) there is a new or increased loading of a regulated
pol]utant to a surface water of the state for which a new or increased permit limit is required that
- results in an.increase in the ambient concentration of the regulated pollutant and the increased
loading is greater than a de minimis lowering of water quality; and (B) none of the provisions of
section 4 of this rule applies.

1. The draft rule at 327 TAC 2-1.3-4(c)(1)(a)(ii}&(iii} includes a concept of a “benchmark available
loading capacity” that is much more stringent than what is required by Indiana Code 13-18-3-2 and
federal regulation. The EPA has approved other states’ regulations with no such cap and we encourage
IDEM to remove this section from the rule. If IDEM insists on including Section 4(c)(1)(A)(ii) and
(iii), then it should be revised to include a reasonable benchmark loading capacity (e.g. 50% of the
available unused loading capacity). Ensuring that de minimis permitted increases do not reduce the
unused loading capacity of the stream below 50% will provide more than enough buffer to ensure
protection of exisitng use designations and to ensure that a significant lowering of water quality does
not occur.

2. In addition, Section 4(c)(1)(A)(ii) and (ifi) as currently written insinuates that the benchmark
loading capacity as calculated during the initial request will remain indefinitely, even if changes occur
to the waterbody that result in increased unused loading capacity. Thus, if the initial request
consumes a loading capacity up to the benchmark loading capacity, then no future increases — no
matter how small - will be permitted without going through antidegradation review. There is no
reason to “lock in” the initial benchmark loading capacity and ignore changes that may oceur to the
stream that increase unused loading capacity. For instance, if a discharge is eliminated or reduced
upstream there will be a greater assimilative loading capacity downstream. A discharger downstream
should be able to take advantage of this new assimilative loading capacity by recalculating the
benchmark loading capacity. Allowing so will not result in a significant lowering of water quality.
Therefore, if the concept of a benchmark loading capacity remains in the rule it should be revised to
allow the benchmark loading capacity to be re-calculated if conditions in the waterbody change.

3. The concept of a water quality improvement project as stated in Section 7 of the proposed rule is
contrary to the clear intent of IC 13-18-3-2(k) and (1). The legislative language (and the legislative
committee discussions leading up to enactment of the statute) was premised on the concept that the
water quality improvement project or fund was established as the basis for satisfying the
requirements of an antidegradation demonstration for a significant Iowermg of water quality subject
to an implied understanding that the lowering of water quality was “necessary.” This is evidenced by
the wording in IC 13-18-3-2(k)(2) that the rule procedures will “allow for increases and additions in
pollutant loadings ... if (A) there will be an overall improvement in water quality.”

It is acknowledged that the legislation also references that (i) the procedures will be designed to
“prevent degradation” (IC 13-18-3-2(k}(1}) and (ii) in addition to providing for an overall
2




improvement in water guality, the proposal for increases and additions in pollutant loadings also is to
 satisfy the applicable antidegradation standards of 327 IAC 2-1 and 2-1.5. Notwithstanding these -
references to elements of antidegradation procedure, the fact remains that the understanding, as well
“as the clear intent of the statutory language, has always béen that the performance or funding ofa’
ater quality improvement project will be the primary basis of gaining approval for the increased
rding by a discharger to an OSRW. However, the proposed rule is not con81stent with this
understanding.

As written, the proposed Sectlon 7 requires the water quality i 1mpr0vement project be performed or
- funded in addition to an antidegradation demonstration. However, Section 5 does not clearly
implement the understanding referenced above and could leave a dlscharger proposing a water
- improvement project facing an obligation to prepare 4 full ant1degradat10n demonstration mcludmg

the elements of subsections 5(f) and (g) While the prowsmn of subsection 5(b)(5) of the proposed.

rule appears to address the situation in which a discharger actually implements a water improvement
project in the watershed of the OSRW, it would be preferable for the proposed language to actually
reference the water improvement project concept of IC 13-18-3-2(k) and (1) as an example. More
-problematically, proposed subsection 5(b)(5) does not encompass the option for a discharger under -
1C13-18-3-2(1} to pay the water improvement fee in lien of actually performing a project. Under this
. latter scenario, the net decrease in loading of the regulated pollutant to.the OSRW watershed will not
necessarily occur simultaneously with the increased loading by the discharger. To correct this
oversight, Section 5(b) should be revised to expressly provide that a project involving payment of a
water improvement fee pursuant to IC 13-18-3-2(1) is included within the scope of subsection 5(b).
With these revisions, a proposed increase in loading to an OSRW involving a water nnprovement
project implementation or fee payment will:satisfy the antidegradation demonstration requirements
with submittal of the basic information of Sectlon 5(a) and the “necessary” 1nformat1on of Section

5(c).

- "hank you for your consideration of these comments. If you have any questlons please feel free to
tact me.

Sincerely,

Kevin M. Brinegar

President and CEO

Indiana Chamber of Commerce

115 W. Washington St., Suite 850 South
Indianapolis, IN 46206

(317) 264-3110







J. Nathan Noland, President

Office (317) 638-6997
Fax  (317) 638-7031
admin@indianacoal.com

INDIANA COAL COUNCIL, INC.

150 West Market Street, Sunite 400 N

-Indianapolis, IN 46204
www.indianacoal.com

‘December 28, 2011

Ms. Martha Clark Mettler. -

_ Deputy Assistant Commissioner
Office of Water Quality '
Indiana Department of Environmental Management
Indiana Government Center North Room 1255

100 North Senate Avenue

Indianapolis, IN 46204

Re: IDEM Antidegradation Standards and Implementation Procedures Proposed Rule as Publicly
Noticed on December 9, 2011

Dear Ms. Mettler:

These comments are submitted on behalf of the Indiana Coal Council, Tnc. (“ICC") with
respect to the Antidegradation Standards and Implementation Procedures Proposed Rule as
publicly noticed on December 9, 2011 (“3’“l Notice™). The ICC is a trade agsociation
representing Indiana coal producers and related entities. Members of the ICC will be impacted
by this proposed rule. The ICC appreciates the opportunity to participate in the development of
the rulemaking for Antidegradation Standards and Implementation Procedures in Indiana. I is
critical in this time of energy demand that IDEM develop antidegradation standards and
implementation procedures that are reasonable in balancing protection of water quality and
promotion of economic development opportunity and are clear in their meaning and operation.

The draft of the Antidegradation Standards and Implementation Procedures, as proposed
by IDEM on May 9, 2011 and revised in the September 14, 2011 Proposed Rule reflecting
interim recommendations of Board Members Gary Powdrill and David Wagner, contains
welcomed clarifications.  The December 9, 2011 draft of the rule reflects progress in the
development of the program. The ICC continues to urge additional refinement of the rule. The
ICC has participated through oral and written comments and again welcomes the opportunity to
provide additional written comments,

General Permitting Issues. The ICC appreciates the efforts by IDEM to respond to the
questions concerning the next phase of the development of an administrative NPDES general




_permitting program. [DEM represents that it has begun the process of converting Indiana's
general permits from a permit-by-rule format to entirely administratively issued general permits,

Antidegradation requirements will be considered throughont the process, and we assume from.
the response to comments that IDEM will conduct the appropriate level of antidegradation
review on each administratively issued general permit. If the -administratively issued. general
permit satisfies the antidegradation requirements, then any NOI that satisfies the general permit
requirements will also satisfy. the antidegradation requiréments. Admlmstranvely 1ssued general
permits will be renewed/re-issued every five years.

ICC suggests that in order to provide appropriate ¢larification to the casual reader with
Tegard to the preparation of an antidegradation demonstration as provided under 327 IAC 2-1.3-.
5-1(b) and the role of the exemptions that the following be inserted: .

5(b) An antidegradation demonsiration, not exempt under Section 4 of this rule,
that includes the basic information..,.

Antidegradation Trigger. IDEM’s proposed implementation procedures do not limit
antidegradation review to only permits subject authorizations pursuant to the Clean Water Act.
IDEM is unnecessarily creating a complex rule to both implement and to understand. "In
addition, IDEM's use of a de minimis "trigger" rather than a "trigger" based on.a new or
increased permit limit is overly broad and more stringent than necessary to comply with the
Clean Water Act and current U.S. Environmental Protection Agency (“USEPA”) guidance.
IDEM is not required to set a de minimis trigger by EPA law or policy and the ICC joins other
organizations in urging that IDEM instead base its antidegradation implementation procedures
upon the need for a permit revision pursuant to the CWA . |

A review of other states’ programs accepted by USEPA confirms that the agency’s
regulations do not mandate that the antidegradation "trigger" be based on any de minimis levels
of water quality changes, but rather allows for sufficient flexibility for states to base such a
trigger on the need for a new or inereased permit limit that contributes to a lowering of water
quality. Many states use a trigger based on NPDES permitting; including: Illinois
(302.105(c)2). and Ohio (3745-1-05(B)):

If IDEM bases 1ts antidegradation program on any lowering of water quality beyond di
minimis levels and fails to iie its review to NPDES permitting (or specific components of the
Clean Water Act), its program would lack specificity and require unnecessary, expensive
antidegradation reviews that will have ill-defined goals. Therefore, it is suggested that IDEM
modify Section 1.3.1(b) Antideg #08-764 Proposed Rule by specifically tying the “trigger” for
the antidegradation program review to permitting under the Clean Water Act as follows:

(b) The antidegradation implementation procedures established in sections 4 through 7
of this rule apply to a proposed new or increased loading of a regulated pollutant to surface
waters of the state from a deliberate permitted activity subject to the Clean Water Act sections
402, including a change in process or operation requiring a permit modification, permit
issuance, or permif reissuance that will result in a significant lowering of water quality.




This modification to the preposed rule will provide clarity and spemﬁc guidance as to
when an antldegradatmn review is-required. .

, N‘arrative Crite‘ria. The term “regulated pollutant,” continues to leave unanswered

~ the question as to how narrative criteria will be applied. "The ICC joins others in the regulated
community in suggesting that the rule provide that a regulated pollutant be amy numerically
expressed parameter for which water quality criteria have been adopted. [DEM has responded
to comments by stating that it understands that narrative criteria will not be used in calculating
degradati‘on under de mimimis. With that being said, the agency should conclude that the de

' minimus exercise is unnecessarily complex as evidenced by the awkward narrative eritetia

application discussion. IDEM needs to clanfy the use of numerically expressed narrative criteria
only and eliminate the de minimis exercise entirely.

Finally, as Indiana considers its antidegradation implementation program it is essential
that IDEM recognize the level of complexity of this proposed rule relative to other states in the . -
region. For example, the necessity and alternatives analyses as proposed for Indiana is
considerably more difficult to implement than that in Illinois or Kentucky. These types of
details, as well as other examples, result in a competitive disadvantage for Indiana. The ICC
wants Indiana to have an antidegradation implementation program that is good for Indiana’s

~environment and its energy industry.

Sincerely yours, J

J. Nathan Noland
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LSA Document #08-764 (Antldegradatlon)
MaryAnn Stevens ‘

Rules Development Branch

Office of Legal Counsel

Indiana Department of Environmental Management
100 North Senate Avenue

MC 65-45

Indianapolis, IN 46204-2251

Re: LSA Document #08-764 (Antidegradation)
Dear Ms. Stevens,

Attached, please find comments submitted by the Indiana Utility Group
(IUG) regarding the above named matter. I will forward you an electronic

version of our file stamped comments as well.

Thank you for your assistance. If you have any questions or concerns,
please do not hesitate to contact me.

Very truly yours,

=

Stan Pinegar
On behalf of the Indiana Utility Group
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Ed Simcox, President Emeritus
* Boonwille Natural Gas Corp,

Citizens Energy Group

MaryAnn Stevens

Community Natural Gas Co., Inc. Rules Development Branch

. - | Office of Legal Counsel ,

buke Energy | Indiana Department of Environmental Management
100 North Senate Avenue

MC-65-45

Indiana Michigan Power | Indianapolis, IN 46204-2251

Fountaintown Gas Co., Inc.

Indiana Natural Gas Corp. | pa- [DEM Antidegradation Standards and Implementation Procedures Proposed
Rule (LSA Document #08-764) as Publicly Noticed on December 9, 2011

Indianapolis Power & Light Company

Midwest Natural Gas Corp. | Dear Ms. Stevens:

Northern Indiana Pubfic Service Co. I offer these comments on behalf of the Indiana Utility Group with
respect to the Proposed Rule for Antidegradation Standards and Implementation
Procedures as preliminary adopted by the Water Pollution Control Board on
1 Eastern Indiana Natural Gas Co, nc. | September 14, 2011 (“Proposed Antidegradation Rule” or, simply, “Proposed-
Rule™ and publicly noticed on December 9, 2011 ("3™ Notice”). The IUG’s
SyamoreGasCo. | members include the 14 electric and gas utility members of the Indiana Energy
Association as well as Dominion State Line Energy, Indiana Kentucky Electric
Corporation, Wabash Valley Power, and Hoosier Energy REC, Inc. The IUG
appreciates the opportunity to- participate in the development of the rulemaking
for Antidegradation Standards and Implementation Procedures in Indiana. It is
critical in this time of transition for the electric power industry that IDEM develop
antidegradation standards and implementation procedures that are (i} reasonable
in balancing protection of water quality and promotion of economic development
opportunity, (if) clear in their meaning and operation, and (iii) not more
restrictive than other USEPA Region V states.

Ohic Valley Gas Corp.

whren Energy Delivery of Indiana, Inc.

The draft of the Anfidegradation Standards and Implementation
Procedures, as proposed by IDEM on May 9, 2011 and revised in the September
14, 2011 Proposed Rule reflecting interim recommendations of Board Members
Gary Powdrill and David Wagner, contains welcomed clarifications, such as those
concerning “threatened and endangered species”, “available loading capacity,”
and “used loading capacity.” The December 9, 2011 draft of the rule is an
example of the benefit of receiving input from others in an effort to generate a
well-defined Indiana Antidegradation Program. The IUG continues o urge
additional refinement of the rule as the administrative rulemaking process
proceeds. IUG has participated through oral and written comments and again
welcomes the opportunity to provide additional written comments. IUG believes
that further improvements to the proposed rule must be made during the next

VOICE FOR INDIANA ENERGYl
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~ MaryAnn Stevens
December 30, 2011

phase of the rulemaking to achieve the appropriate legal thresholds required for
implementation. The IUG will continue to participate in this review-process and
.~ highlights our recommended changes as follows. o '

‘ IUGVSUMMARY COMMENTS TO IDEM RESPONSE TO COMMENTS

IUG appreciates the time and effort that is committed to responding to
comments in writing as has been done by IDEM. On page 84 of the December
9, 2011 proposal there is a specific response to IUG comments. To follow-up on
those. responses, we offer. the following brief statements of IUG's continuing
concern and direct the agency to the more comprehensive comments contained
in this letter:

s When to start antidegradation review? IDEM offered that to comply with

the Clean Water Act the antidegradation procedures must apply to all

- waters of the state: TUG would offer in reply that by having as a trigger

the §402 permitting program designed to protect all waters of the state

IDEM should be convinced the antidegradation program is
comprehensive.

« Which discharges? IDEM stated that it believes that the basic elements
of the antidegradation implementation as laid out in the rule are workable
for both NPDES-discharges and other actions that impact water quality -
it is not necessary to address them separately. IUG responds by agreeing
that the implementation procedures do not necessarily have to explain all
details, but there may well be significant differences in how some aspects
of the implementation procedures will or should apply to NPDES
discharges versus other actions with water quality impacts. It is important
for the regulated community to have enough notice of the scope of the
program and its proposed operation to understand how the agency
intends to implement in major contexts and how that will impact the
obligations under existing law.

e Narrative criteria: How o say narrative and mean numerical? IDEM
believes it is appropriate to include narrative criteria in the definition of
regulated pollutant because there are pollutants that do not currently
have a numeric water quality standard that merit regulatory review, but
in its response to comments, the agency defined criterion or criteria as “a
definitive numeric value.” IDEM recognizes that narrative water quality
criteria cannot be used to establish a de minimis lowering of water quality
because a numeric value is necessary to develop the available loading
capacity. However, in practice, for NPDES permits, the narrative criteria
of Indiana’s water quality standards are protected through the
establishment of numeric effluent limits. These numeric limits are based
on an applied wastewater treatment technology such as an oil/water
separator or a sedimentation system. IUG responds by stating that the
de minimis concept is a an unnecessary complication to the rule as
evidenced by the tortured treatment of narrative criteria.
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» Toxic or not? IDEM believes the definition of toxic substance is
- .appropriate, IUG continues to urge a definition that has meaning and
strongly objects to the language of that which “are or may become toxic.”
~ U.S. EPA has a defined list based upon a balance of factors that result in
a definitive determination of a toxic substance to include: “oxicity of the
pollutant; its persistence, degradability, the usual or potential presence of
the affected organisms in any waters, the importance of the affected
organisms, and the nature and extent of the effect of the toxic pollutant
on such organisms.” CWA Section 307(a)(1). IDEM has yet to offer a
‘rational or sdentific basis as to why EPA’s list is not definitive or why
IDEM cannot engage in the rulemakmg process to create a list of its own
if needed.

* Are social or economic needs of other regions important? IDEM
comments that the language of the statute suggests that “Inclusion by -
the applicant of additional factors that may enhance the social or
economic importance associated with the proposed discharge, such as an
approval that recognizes social or economic importance and is given to
the applicant by: (i) a legislative body; or (i) other governmental
officials” should satisfy IUG that its members may assert a regional
economic impact if it chose to do so. IUG responds by suggesting that,
since IDEM recognizes that regional impacts can be considered, then the
rule should expressly state this, especially given that this factor is likely to
arise with some frequency.

» Antidegradation Demaonstrations VS, Temperature Variance
Demonstrations: Which is Most Comprehensive and Protective? IDEM
acknowledged in the response to comments that “316(a) variances
should not be subject to antidegradation review”; however, the draft rule
still excludes such variances from waters designated as ONRWs. IDEM
then states that the antidegradation standard is consistent with the
federal regulation. IUG responds by referring IDEM to the history of
316(a) as set forth in previous written comment and in the literature.

UG COMPREHENSIVE COMMENTS

1. THE SCOPE OF APPLICABILITY FOR THE PROPOSED
RULE’S ANTIDEGRADATION IMPLEMENTATION
PROCEDURES IS OVERLY BROAD

Indiana’s  proposed implementation procedures do not limit
antidegradation review to only actions requiring a new or modified NPDES permit
subject to section 402 (NPDES) of the Clean Water Act. Instead, Section 1(b)
of proposed 327 IAC 2-1.3 would apply the implementation procedures to any
proposed deliberate activity subject fo the Clean Water Act that would result in a
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new or increased loading of a regulated poliutant. However, the actual
implementation procedures of Sections 4 and 5 of the Proposed Rule appear to
be almost entirely based on the context of an NPDES discharger. Therefore, not
only is the scope of applicability of the proposed implementation procedures . .
vague, leaving open to question which activities would be subject to
~ antidegradation review, but the Proposed Rule lacks meaningful irﬁpiementation
procedures for activities apart from those subject to NPDES permit requirements.

TUG urges that the scope of ‘applicability for the proposed
antidegradation implementation procedures be stated at this time in terms of
“any new or increased loading of a regulated pollutant to surface waters of the
state from an activity requiring issuance of a new or. modified NPDES permit that
‘will result in a significant lowering of water quality.”

A review of other states’ programs accepted by USEPA confirms that the
agency’s regulations do not mandate that antideg implementation be applied to
any activity with water quality impacts , but rather allows for sufficient flexibility
for states to base such a trigger on the need for a new or increased permit fimit
that contributes to a lowering of water quality. The Water Quality Standards
Handbook (2d Ed., 1994) (the “Handbook™) offers the following statement about
when Tier 2 antidegradation review is required:

The Antidegradation review requirements of [40 C.FR. § 131.2(3)
(2)] are triggered by any action that would result in the lowering
of water quality in a high-quality water. Such activities .as new
discharges or expansion of existing facilities would presumably
fower water quality and would not be permissible unless the State
conducts a review consistent with [the regulations]. In addition,
no permit may be issued, without an Antidegradation review to a
discharger to high-quality waters with effluent limits greater than
actual current foadings if such loadings will cause a fowering of
water quality.

Thus USEPA guidance suggests it is appropriate to tie antidegradation review {o
permit issuance and/or modification. Many states use a trigger based on NPDES
permitting; including:

Maryland: ‘"general. An applicant for proposed amendments to
county plans or discharge permits for discharge to Tier IT waters
that will resuft in a new, or an increased, permitted annual
discharge of pollutants and a potential impact to water guality..”
COMAR 26.08.02.04-1(B).
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Mississippi: "4 report regarding - compliance with the

. antidegradation policy shall be conducted for all new or expanding

wastewater discharges into Mississippi surface waters that require

-an NPDES permit. - NPDES Permit reissuances will not be subject to -

the report procedures prowded there are no proposed changes to

 the facility’s effluent which would result in increased in pollutant
Joadings...” Mississippi’s implementation procedures pp. 4-5.,

Similarly, other states in USEPA Region 5 tie applicability of the
antidegradation review process to permitting under the 402 program of the Clean
Water Act. See, for example - '

Illinois: "4 proposed increase in pollutant Joading that
necessitates a new, renewed or modified NPDES permit. . . .7
302.105(c)(2).

If IDEM bases its antidegradation program on any lowering of water
quality beyond de minimis levels and fails to tie its review to the NPDES
permitting context arising under Section 402 of the Clean Water Act, its program
will become unduly difficult to implement both from a purely substantive
“numerical analysis and from a cost perspective, all with no clear defined
environmental benefit. As proposed this rule is not at all user friendly and will
require very: skilled technical expertise to evaluate the de minimis formula. Itis
suggested that IDEM modify Section 1(b) of the Proposed Rule to specifically tie
the “trigger” for the antidegradation program review to permitting requirements
under section 402 of the Clean Water Act as follows:

(b) The antidegradation implementation procedures
established in sections 4 through 7 of this rule apply to a
proposed new or increased loading of a regulated pollutant to
surface waters of the state from an gefiberate _activity requiring
permitting under subject-to section 402 of the Clean Water Act -
that will result in a significant lowering of water quality.

This modification to the proposed rule will provide clarity and specific guidance
as to when an antidegradation review is required and what the antidegradation
review will entail.

2. THE TERM "REGULATED POLLUTANT” CONTINUES TO LEAVE
UNANSWERED THE QUESTION AS TO HOW NARRATIVE
CRITERIA WILL BE APPLIED.
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.~ The term “regulated pollutant,” continues to. leave unanswered the
question as to how narrative criteria will be applied. This uncertainty represents
a number of legal problems. The legal burden of the agency to provide a rule
that is neither arbitrary. nor-capricious is a significant ome. The IUG suggested
that the rule provide that a regulated pollutant be any numerically expressed

- parameter for which water quality criteria have been adopted. The agency has
responded that U.S. EPA-and surrounding states have included narrative criteria

- and therefore so should Indiana. IUG supports such inclusion, but asserts that it
is entirely unreasonable for the agency to net qualify the rule such that it will
apply only to those narrative criteria for which a numeric value has been
developed 1o represent its expression or implementation. This will allow
objective’ implementation of such criteria in this context, including .
implementation of the concept of de minimis lowering of water ‘quality. This is
issue is so germane to the entire implemetation procedures it is too important an

" issue-to be left unstated for subsequent treatment only in guidance. ‘

In addition to the main concern about the manner in which a narrative
criterion may be the basis of a “regulated pollutant”, the proposed definition
confains an organizational awkwardness in which criteria and pollutants are
lumped together inappropriately.

IUG urges that the definition of “regulated pollutant” be revised to read:

(44) “"Regulated pollutant” means amy:
' (A) any parameter, substance, or other constituent or
characteristic of a pollutant, as defined in subdivision (39):
(i) for which water quality criteria have been adopted in or
- developed pursuant to 327 TIAC 2-1 or 327 IAC 2-1.5;
(AA#) including £AAY narrative and numeric criteria;
and
(BB) excluding biological criteria; -nutrients;
frealiv-n} I o | and

(i) including nutrients, specifically phosphorus and
nitrogen; and

(iii) excluding:
(AA) biological-eriteria pH; and
(BB) dissolved oxygen-pH; and
{eCdisselved-axygeniand
{B) any other parameter, substance, or other constituent
or characteristic of a poliutant, as defined in subdivision
(39), that may be limited in an NPDES permit as a result of,
but not limited to:
(i) best professional judgment;
(i) new source performance standards;
(iil) best conventional pollutant control technology;
(iv) best available technology economically achievable; or
{v) best practicable control technology currently available;
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for the approprlate categorlcal guldelmes of 40 CFR 400 to 40
CFR 471;

Clre ardless of paragra h A) of thls deflmtlon a
“requlated pollutant” may not include or be based on a

* narrative water guality criterion unless a numeric valie
ub]ect to reproducible, objective measurement has

been established, through rulemaking, for a parameter,

substance or other constituent or characteristic of a
pollutant to express or implement the- narratlve

criterion.

IUG applauds the removal of “pollutant of concern” in this proposed rule.

3. THE RULE CONTINUES TO LEAVE THE DEFINITION FOR “TOXIC
SUBSTANCES” VAGUELY DESCRIBED AS SUBSTANCES THAT
“ARE OR MAY BECOME HARMFUL.”

In addition, the Proposed Rule continues to vaguely define the term
“toxic substances” as “substances that are or may become harmful.” IDEM
explains in its response to comments that it must leave the definition vague on
the chance that it would not have time to engage in a rulemaking effort to add a
toxic substance to the regulatory fist. The IUG respectfuily proposes that IDEM’s
rationale is erroneous for several reasons.

(1). Toxicity is defined by scientific evidence and ultimate administrative
rulemaking.

(2) If at a later date a substance is deemed through scientific evidence
and rulemaking to be “toxic” then its addition to the antidegradation
implementation procedures will be appropriate and not before.

(3) Itis unconstitutional to create a regulatory concept so vague as to
leave the the water quality standard rules ill-defined by failing to implement the
prescribed procedures for determining numeric “Tier 17 and “Tier II” values to
identify toxic characteristics of substances.

IUG proposes that the definition in the antidegradation proposal be
narrowed to “substances that are harmful”.

4. THE ECONOMIC ANALYSIS PROVIDED BY THE PROPOSED RULE
NEEDS TO TAKE INTO ACCOUNT REGIONAL ECONOMIC IMPACTS
THAT MAY OCCUR FROM ACTIVITIES SUBJECT TO
ANTIDEGRADATION REVIEW,

In previous comments, the IUG has urged refinements to the rule to
recognize the reasonable necessity of an economic analysis that takes into
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account the regional nature of the economic impacts that may result from -
projects that trigger apphcablhty of this rule . This is important to the electric
utility industry as power plants located in one locality regulafty may benefit those
living in a more distant locality. IUG continutes to press the importance of

- -addressing this issue in the rule as follows: with the addition of a new factor -
- (0) be mc!uded in Sectlon 5(g)}(5) of the proposed rule:

(O) Regional or statewide social or economic lmpacts of the activity
associated with the proposed discharge.

5. 316(A) VARIANCES SHOULD NEVER BE SUBJECT TO ANTIDEG-
RADATION REVIEW

While IDEM acknowledged in its response to comments that, “316(a) _
" variances should not be subject to antidegradation review,” it still exciudes such -
variances from waters designated as ONRWSs. IDEM gives such variances, which
are allowed by section 316(a) of the Clean Water Act, when a power company
can “assure the protection and propagation of a balanced, indigenous community
of shellfish, fish and wildlife in and on the body of water into which the thermal
discharge is made.,” If 316(a) criteria were fully met, the applicable CWA
protections would be achieved, which include protecting the existing uses. The
statutory scheme and legislative history indicate that limitations developed under
section 316 take precedence over other requirements of the Act and should
therefore be exempt from antidegradation review.

In view of the foregoing points, IUG continues to urge that the
exception for ONRWSs be deleted from the general provision of Section 3(e) of
‘the Proposed Rule that & determination approving alternative thermal effluent
limits under Section 316(a) shall be deemed to be consistent with the rule’s
antidegradation standards.

6. 10% OF AVAILABLE LOADING CAPACITY

IUG weicomes the clarification provided by the agency that “the avaiiable
loading capacity shall be established at the time of each request for a new or
increased loading of a regulated pollutant.”

7. THE DEFINITION OF “ENDANGERED AND THREATENED
SPECIES” ,

IUG applauds the revision and clarification as to “endangered and
threatened species.” The rule should, however, make it clear in section 327 IAC
2-1.3-6(d)(3) that the state listed endangered and threatened species include
only such lists that have been subject to public notice and comment.

8. THE DEFINITION OF "WASTEWATER”
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The definition of “wastewater” contained in-the Proposed Rule at Section
2(57).is a specialized definition associated with. septage haulets formerly. codified
in statute at IC 13-11-2-256 (repealed by P.L. 159-2011, SEC, 49).that is
inappropriate for general usage in the Proposed Rulé. The IUG recommends.that
this definition be deleted from the Proposed Rule.

IUG recognizes the efforts to improve this rule and greatly appreciates -
the work committed to this important rulemaking. Indiana needs to have an
antidegradation. implementation program and we support that effort, provided
the resulting program is technically correct, legally -defensible, and. places the
state in a leadership role regarding concurrent consideration of economic growth
and environmental stewardship.

IUG has submitted detailed written and oral comments it urges the

" agency to consider. As the formal rulemaking process continues, TUG will

continue to work to provide meaningful comments to the agency’s important
efforts. IUG appreciates this additional opportunity to provide clarification and
comment at this time.

Very truly yours,

tan Pinegar 2

On behalf of the
Indiana Utility Group
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| Analysis of November 30, 2011 'Pro_po'sed Antidegradation
Standard and Implementatlon Regu!atlon December 7,2011
Thll’d Publlc Notlce.

Bill Beranek
December 29, 2011

IDEM released a second notice draft on December 16, 2009 for public comment. In May
2011 it released revised draft requesting the Water Pollution Control Board to
preliminarily adopt it. On September 14, 2011 the Board amended the May 6, 2011
draft and preliminarily adopted it.

The comments in this document are on the preliminary adoption version that IDEM
released December 7, 2011, for public comment (third notice).. Public comments.are due
December 30, 2011.

The comments are divided into three sections: summary, draft errors and policy
changes. | put into “draft errors” what | consider oversights to implement the intended
meaning. | put into “policy changes” those significant revisions intended by the Board
and IDEM to change State policy.

A. Summary

The primary task before the Board was to fix the well-known deficiencies of the current
Great Lakes Basin regulation for new or increased NPDES permit limits specifying how
much information of what quality is necessary te provide for an antidegradation
demonstration and what criteria should the commissioner use to predictably, fairly and
consistently decide about whether to allow an increased loading. This serious deficiency
was explicitly noted in the Barnes Report requested by Governor Mitch Daniels. The
Governor pledged that would be fixed. Not to fix this means that the antidegradation
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decrsmn in [ndlana is an unpredtctable political decision, a situation unacceptabie to -
' enwronmental advocates and the regu!ated alike.

A second task before the board was to establish antidegradation implementation

* procedures for new or increased NPDES permit limits for parts.of Indiana-notin the

Great Lakes Basin. An implementation regulation aIready exists for the Great Lakes

Basin. When antidegradation is required for the parts outside the Basin, IDEM uses the

relevant parts of the Great Lakes Basin regulatson Adapting the regulation to the rest of

~ thestateasa regulation should bé straight forward. The antldegradatlon standard itself

. should be federal language. The implementation procedures are at state dlscretlon
'subJect to USEPA approval. That approval for Indlana basic components of a procedure

- had been given for the Great Lakes Basin.

. Athird task was to supply in regulatlon the precedures for the overall :mprovement _

reqmrement of the Indiana General Assembly for Outstanding State Resource Waters whena
new or increased NPDES permit limit is requested. This requirement of the General Assembly for
aregulation is a decade old.

The proposed regulation does not address the primary task to create a rule and guidelines that
are clear and predictable about the nature and extent of an adequate ant_idegradatioh
demonstration and about the criteria IDEM will use to accept, modify or reject a proposed new
or increased NPDES permit limit. That decision remains political at complete discretion of the

agency.

The proposed regulation similarly does not establish clear and prediction decision criteria for the
overall improvement process in OSRWs. It simply repeats the Indiana statute.

[t does establish an implementation regulation for the whole state.
Unfortunately, the proposed regulation does not address either the first or third of the tasks.

And, while not doing the key tasks, the regulation goes well beyvond the new or increased NPDES
permit limit to expand implementation in Indiana to include wetland filling, stream bank
cutting and harbor dredging, trace constituents in an NPDES permitted discharge {both
those that need an NPDES permit limit and those that do not need an NPDES permit
limit), discharges from an indirect discharger into a POTW for a parameter other than
has an NPDES permit limit, and storm water runoff parameters without an NPDES
permit limit, point and nonpoint source.

The expansion of loadings have no de minimis thresholds and no written guidance about how
what type of information and how much information of what guality is adeguate for an
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acceptable antidegradation demonstration. There is no direction for IDEM o make a consistent,
. predictable and fair about how to approve or disapprove a loading for nonNPDES permit

_ loadings. Since these loadings can occur without a formal request (unlike the formal. request of a
new or increased NPDES permit limit), procedures are flawed because of m:ssmg directions
about haw-and How frequently a‘request for permission for an mcreased loading is required. For
‘wetland, stream bank cuts and harbor dredging, there needs to be clarlty about how the
information is different than that requared for 401 certification.

It expands the scope of the lmplementatlon rule to situations other than the NPDES permit limit
without estabhshmg any conditions approprlate for each of those different situations. It changes
definitions so that key terms governing the NPDES permit have a different meaning in the water
quality sfandard_rule. ' '

B. Drafting Errors

1. Applicability
327 1AC 2-1.3-1(a)
The antidegfadatfon standard applies to Section 3 and Subsections 4{a) and (b),
not just Section 3.

2. BADCT 327 IAC 2-1.3-2(3)
BADCT (Best Available Demonstrated Control Technology) is defined in this
proposed requlation as a “wastewater treatment.” This regulation defines
wastewater at 327 JAC 2-1.3-57) to be human excreta; grease, fats, septage, etc.
It is not industrial waste water, animal manure waste water or any waste other
than that in human sewage.

Therefore the BADCT definition restricts it only for domestic waste treatment,
which is inconsistent with the use it seems to be put to in the implementation
section of the rule.

3. Discharger
There is no definition of “discharger” in this rule. The definition of “discharge” is
being changed in this rule from the existing definition to be different than the
Article 5 definition. Is the definition of “discharger” used in antidegradation
intended to be different us well? That is significant as to whether for
antidegradation a discharger can be an entity other than o point source. The
definition of discharge in Article 5 is paired tightly with definition of discharger.
(Otherwise the logic for the action described in this rule’s definition is “a
dischorge is a discharge.”)
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4, Short-term,-terﬁporary, new, or increased discharyés of mercury and nonBCC

a)

b)

c)

(327 1AC 2-1:3-4(a) and (b)) o _
the exemption from antidegradation demonstration r'equii-'_emen't'in OSRW in
‘Section 4{a) s just from Section 5; for an Indiana regulation it also must be
from Section 7. o -

As written, the Indiana-only antidegradation requirement of Section 7 overall -

improvement project (or $500,000} applies to any such temporary discharge
exempt from federal antidegradation;

That is inconsistent with the fede}al philosophy of allowing such pfojects to
proceed in fedefaf jurisdic;ionrdf waters-without the full-scale burden of an
extensive demonstration and lengthy legal conflicts.

It also requires IDEM to develop the concept of a ”tembbrary” wate'rrquaifty
impravement project,

implication faor change in definition of discharge _

The Section 3 component of the antidegradation standard refers to “loading.”
The temporary exception to the standard refers to “discharge.” In existing rule,
federal tradition dnd still after this rule would be adopted in Article 5
“discharge” is a point source discharge. This rule changes the definition of
“discharge.” Without a corresponding definition of “discharger” in this rule, the
term “discharge” used for the temporary release is ambiguous as to whether it is
just for point source (current antidegradation rule) or for point source and non-
point source.

What is meant in 4{a) and 4{h} is not “Short-term, temporary, new, or increased
discharges” but rather what is meant is “new or increased discharges that are

both short-term and temporary.”

The language as written eliminates the requirement for short-term and
temporary.

A list of modifiers connected by “or” means that each modifier can act
independently to give the sentence meaning.

Thus the IDEM proposed rule means each of four different things:

An exemption from antidegradation review is allowed for
all short-term discharges of mercury and nonBCCs.

Comments on Third Notice Antidegradation Standard and Implementation Rule
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" An exemption from antidegradation review is aflowed for
alf tempofary discharges of mercury and nonBCCs.

An exemption from antidegraodation review fs aflowed for
all new dischargés of mercury-and nonBCCs.

- An exemption from antidegradation review is alfowed for
all increased discharges of mercury and nonBCCs.

Obviously, none of these statements are meant to be true.

Allowing an exempﬁon‘ from antidegradation for either a new or increased
discharge of mercury and nonBCCs muakes no sense unless the discharge is both

- temporary gnd short-term. This is not an “or” situation.. “New. or increased” is g
phrase together. It must be conditioned by the phrase “both temporary and
shbrt—term” in order to hgve the meaning intended.

Therefore I suggest a correction to be for both 4{a) and 4{b):

- ..”an exemption from the antidegradation demonstration
requirements included in section 5 and section 7 of this rule shall be alfowed
for new or increased discharges mercury and nonBCCs that are both tempaorary
and short-term.”

N
T
5. Significant lowering of water quality definition 327 1AC 2‘1.3~2/(5{f) \ /J
This is a definition with several problems that need correction. Problems include;
a) Definition is circular
De minimis is not defined in the regulation. If the “de minimis lowering
 of water quality” of 327 IAC 2-1.3-2{51){A) is intended as the de minimis
in Section 4 despite 327 IAC 2-1.3-2(51)(B) stating: “and none or
provisions of the provisions of section 4 of this rules applies” then jtis
circular definition. “Significant lowering of water quality” is defined in
Section 2 as "de minimis lowering of water quality” which in turn is
defined in Section 4 as significant lowering of water quality for NPDES
permit limit situations; the definitions of both de minimis and significant
fowering should be defined in independent terms
Cz’drr’fr’cat:‘on of significant lowering of water quality and de minimis is
critical to be in compliance with State statute (IC 13-18-3-2(q) and {r)
with reference to 13 IC 13-18-3-2(i)(1).
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Estdbhshrng an ant.'degrddanon policy with no de minimis, whrch is What
this requlation does for many activities situations addressed is iflegal by
state Iaw

b} Verb isincorrect for de minimis:
the qudmg p__er.se “is not greater than de minimis Iowermg, the concept
rather is that the loading “does not cause a de minimis lowering” or
“tause” a significant Iowering The load is water is being added to the
water; the lowering is happening in the water. See usein
ant:degrddat:on standard in Section 3. '

1 am not suggesting here what should be the meaning of significant lowering and of de minimis, just that .
Jfor the purpose of the rule, the ferms Should be unambzouously def ned.

6.- Appeal the commissioner approval af an antidegradation demaonstration
327 1AC 2-1.3-6{g}

By Indiana faw, any determination of an agency can be appealed by all
parties with standing to appeal. This is especially clear for “final
determinations.”

The proposed regulation adds a new opportunity for an appeal at the
point in the middle of an NPDES permit development process or 401
Certification process or any other process addressed by the proposed
antidegradation implementation rule where a controlling document will
be issued by the agency.

“when the commissioner makes a determination on an antidegradation
demonstration, the commissioner shall public notice the antidegradation
demonstration according to 327 1AC5-2-11.2”

Arguably, because that is called a “determination” by the Commissioner
which has been public noticed, any aggrieved party may appeal the
Commissioner’s determination.

Following that process, there then is a “final determination.” it is not clear
whether this “final determination” comes after comments froim the
public notice or after the appeals have been exhausted or whether this is
language describing the earlier “determination” as itself being a “final
determination.

Be that as it may, any “final determination” itself by a government
agency is subject to appedal.
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The rule states that, if it is an NPPDES permit being conSf‘déred that the
' ”fmai determination (presumably again after appeai processis
. exhausted) will be incorporated into the NPDES draft permit and fact
sheet. So for an NPDES permit the appeals happen prior to the normal
-process for the agency to seek-corment on the draft permit.

This problem must be eliminated. The challenge comes ffom informal use
of language. What is happening should not be that a party is doing an

“antidegradation demonstration” to IDEM any more than the party is
doing an NPDES permit ora wetland- certification. In all of these situation
the party is submitting mformatlon for IDEM to do the demonstration and
the permit and the certification. For antidegradation IDEM is doing the
demonstration as delegated from USEPA, ideally with engagement of EPA.
prior to its final permit decision. An incorrect antidegradation
demonstration is remedied by a citizen suit against USEPA under the
Clean Water Act.

There is no good public policy purpose to adding more points of appeal
inside the state process than necessary. '

For the NPDES permit, the process should be for the party to submit
information needed for permit conditions and for antidegradation
demonstration. The agency, with appropriate discussion with public and
party makes a TENTATIVE DECISION (not a determination-and certainly
not a final determination) about the draft permit and what it considers a
defensible antidegradation demonstration for the draft permit decision.
‘The TENTATIVE DECISION is released as a draft permit and fact sheet for
formal public comment. It is only after it has received and considered
comments from the public and the discharger that the agency makes its
final determination on both the permit and the antidegradation
demonstration, That is the final determination that can be appealed
through the state process. That should be the only determination.

A similar process should be crafted for the 401 certification inside the 404
permit. There is no reason for extra appeals,

Where there is no control document and this antidegradation
implementation applies, there does need to be mechanism for appeal but
again that must be crafted for each specific regulatory situation so that
system is as efficient as possible.

Not to fix this in the regulation will create inconsistencies and'great

inefficiencies in environmental protection in Indiona.
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7. Applicahbility and Demo‘n‘str.ation.of implementation Incon'sistent with
, Determihati_on Section With Respect to person or loading versus discharger
discﬁarge def in 2-1.3-2 is for any regulated pollutant
discharge def in 5-1.5-10 is for any pellutant
'dlscharger in 5-1.5-11 is of pollutant from pomt source

. The new definitiOn of “discharge” for this rule only and the absence of a
definition of discharger means that the Board must be extremely careful

~ to be consistent in the application across the rule so that whén the Courts

determine what the Board meant this to apply to, that is what is meant at
each pomt in the ru.fe : . .

The implementation apph'cabiﬁty provision (section 1) and the first two-
implementation sections (4 and 5) of the implementation procedures have
been changed by IDEM to apply to not only to a new or increased NPDES
permit limit but also to wetland filling, stream bank cutting and harbor
dredging, trace constituents in an NPDES permitted discharge (both those
that need an NPDES permit limit and those that do not need an NPDES
permit limit), discharges from an indirect discharger into a POTW for a
parameter other than has an NPDES permit limit, and storm water runoff
parameters without an NPDES permit limit, point and nonpoint source.
(Section 5 (a), where basic information is provided for o demonstration,
does use the newly ambiguous term “discharge.”)

Section 6 (Commissioner determination) contains references to
“discharge” and even to “discharger.” If this proposed rule is adopted,
The only definition in Indiana water requlations of “discharger” will be of
an entity who has a point source,

Language must be consistent across all parts of implementation rule
about who the implantation process are designed to address.

Even where a section explicitly applies to situations other than the NPDES
permit limit increase, the language of the section makes sense only in
context of on NPDES permit limit process. This leaves open serious gaps in
basic procedures and expectations. That in turn creates opportunity for
political chicanery with IDEM discretionary decisions changing from staff
to staff and administration to administration.
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'C. Policy Changes in Proposed Regulatlon Compared to Exnstmg,
Regulatlon

1. Expansion of implementation regulation from new or increased
NPDES permit limit .using Iathage'and concepts that only makes
sense in context of an NPDES perniit [imit system

3271AC 2-1.3-1(b)

a. Applicability of the ant:degradat:on standard (327 IAC 2-1.3-1{a)
- Is restricted to surface waters to be consistent with federal law,
- s 'e}rpanded to beyond féderﬁl jurisdictional Wa_térs' to include all
waters of the state and '
- byits srlence apphes to aH poHutants

(Section 3, the antidegradation standard partly copies federal language
including the concept of “significant lowering of water guality” being
allowed but then restricts the applicability of the standard itself to
“requlated pollutants” instead of all pollutants.)

b. Applicability for implementation (327 IAC 2-1.3-1(b}} says this particular
implementation procedure in this regulation applies to all “regulated
pollutants” (an Indiana set of parameters) that have a “proposed new or
increased loading”

This proposed implementation regulation is a large expansion of
situations covered compared to the current State government
discretionary authority of applicability of the antidegradation
implementation. The implementation regulation also creates many new
situations requiring an antidegradation demonstration with no de
minimis and no language tailoring the timing of the new requirement or
the demonstration to those new situations.

i.  Expansion of activities covered by antidegradation implementation
rule

The implementation applies now to any proposed new or increased
loading, regardless of type. The loading is not just from a new or
increased permit limit, although that is included. It is any loading. The
scope is broadened but the language is not tailored to make sense for the
new activities that IDEM is to use this implementation lunguage to
address.

Beranek Comments on Third Notice Antidegradation Standard and Implementation Rule
Page 9 of 42 December 29, 2011




- The current implementation regulation for-Indiana Great Lakes Basin (327 .
IAC 5- 2 11.3 and 11.7) addresses almost exclusively situations of a new or
increased NPDES permfr irm.'t it does allow for requests for significant
!owermg of water quality for other * ‘permit or rewewabie document” but
no detmis are supplied for procedures for those. '

Thrs proposed ru!e expands situations covered by this parncuiar :
implementation rule to actions other than addressed in permits or
reviewable documents. The advantage to the current rule restricting this
fm'plementati()n to an dction under.a ”perm)‘t or reviewab‘le document”

1 ) thereisa weH—undersfood time when the consideration of the loading
isto happen because there is already the requrrements fora govemment
action under the permit or the reviewable document regulation (hence

- there already is a point of request for IDEM action before proceeding) and

2) the parameters whose loading is considered are those whose increase
is required to have a limit in the permit or reviewable document. The
current rule makes it clear when an anndegradatron implementation is to
be considered and what parameters are the ones to focus on.

(The almost exclusfve focus of the existing implementation rule is for
NPDES permit situations. It is vague about anything other than that. It
does allow for flexibility without details for addressing increase loading of
BCC by a “deliberate activity” with a “controf document” in the Great
Lakes Basin.)

The expansion of scope of the proposed rule eliminates that
establishment of a time for when to implement an antidegradation
review and what to review for all situations that do not require an action
under the NPDES permit system such as trace constituents in point source
discharge, indirect discharge increases or nonpoint source storm water.
Expansion of implementation to include the 401 Certification {wetlands,
steam bank cuts and harbor dredging) is situation where a request is
already in the system to trigger the antidegradation review.

In addition, the expansion of scope of the implementation rule into
actions other than those that trigger NPDES permit-limit adjustment
occurs without proper requlatory direction about how to comply or how
the government is to decide what is appropriate behavior, the major
programmatic deficiency that the regulation does not address even for
NPDES permit situations. ‘
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ii. No de minimis for situations other than new or increased NPDES
permtt limit for nonBCC '

The.current Indiana antrdegradatton Jmplementanon regulanons (327 IAC
5-2-11.3 and 11.7) are designed exphc:tiyfor achwtzes w;th greater than
significant Iowerrng of water quality. ‘
The proposed implementation regulation applicability section (327 IAC 2-

- 1.3-1(b)) explicitly omits the loading of concern being that greater than
significant lowering of water quality. The proposed rule’s antidegradation
standard in section 3 'states that there can be allowed more than a.
significant lowering of water quality. under specific conditions. However,
the implementation applicability statement does not incorporate that

“concept. It implies that that the threshold of that significant lowering
should be zero for an antidegradation demonstration unless otherwise
explicitly stated differently in the regulation. The implementation
regulation does establish a significant lowering of water quality measure
for o proposed NPDES permit limit of @ nonBCC but not for parameters in
the discharge that do not need a permit limit nor for any of the other non
NPDES permit situations now covered.

In practice, this means that now the loading for anything other than an
NPDES perm.'t limit increase of a nonBCC has no de minimis. Any loading
no matter how infinitesimal it is, or its impactis, is subject to the
conditions of this implementation regulation. The applicability sentence
does end with a phrase stating that included in this new broad scope are
“change in process or operation that will result in a significant lowering of
water quality” but that phrase is unnecessary and adds no new
information. Of course any loading from a specific action causing
significant lowering is covered if every activity with a loading of any
amount at all is covered.

State law adopted by the 2009 General Assembly requires a de minimis for all
situations for which antidegradation is implemented, See IC 13-18-3-2(q} and (r)
with reference to IC 13-18-3-2(1)(1). The low does not specify what de minimis
should be. There are many ways to do it. But state law requires that there be a
de minimis for ail pollutants and situations for which antidegradation js applied.

Note in this stotute that the General Assembly is assuming that antidegradation
implantation procedures in Indiana reguiation are for NPDES permit situations.
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2. Elimiriation from this implementation procedure watefs of the state
that are not federal jurisdictional by restricting to actlwtles “subject
~ to the Clean Water Act” 327 lAC 2 1.3-1(b)

The current Indiana fmp!ementation regulation for the Great Lakes Basin
includes all surface waters of the State in the Basin. The proposed
standard applies to all waters of the State throughout the State. The.

- proposed implementation language applies to all waters through the
state but excludes waters that are not under- federdl jurisdiction.

By restricting the applicability of the implementation only to ”attivity '
subject to the Clean Water Act,” any activity not impacting a federal
junsdrctfona! water is excluded from the State’s ant:degmdat:on
implementation procedures.

The regulation in 2-1.3-1(a) states that the antidegradation standard
applies to Imdfngs on these other waters, but the implementation
procedures IDEM is-to use are not to be the ones in this implementation
regulation.

For example, this implementation excludes isolated wetlands and the
moving target of any waters the Court determine to be outside the
jurisdiction of the Clean Water Act.

3. Adjustment of BCC Policy |
a) Adjustments of BCC loading requirements to Great Lakes Basin

The federal government requires all new BCC loadings to Great Lakes
Basin to be given special antidegradation consideration, namely that it
should be reviewed whether the purpose for the addition of a BCC could
be achieved by a nonBCC. The existing Indiana requlation chose not to
have that special antidegradation review but instead contains an absolute
prohibition of any increase in loading of a BCC.

The revised rule eliminates the prohibition of new BCC discharges in the
Great Lakes Basin except for those BCCs joaded into OSRW in the Great
Lakes Basin at a level to cause a “significant lowering of water quality.”
The revised rule then in section 4(c) exciudes BCC from the calculation of
an NPDES permit fimit the measure of significant lowering of water
quality. That means there the “significant lowering” condition is moot;
there is no de minimis procedure in requlation for BCC.
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Finally, the demonstration language in the revised regulation itself has no
special provisions for BCC evaluation, such as can a d;scharger achieve the
same objectrve by using a nonBCC matenal

- Therefore the revised. rule : : :
i} allows BCC loading into Great Lakes Basin other than OSRW;

i) effectwely prohibits all ioadmg of BCC other than mercury into
OSRW in‘the Great Lakes Basin:

i} requires all new ioadmgs of BCC to any federal jurisdictional
surface waters in the state to, undergo antldegradatlon review
without de minimis; and

iv}. has no ant:degradatlon procedure specific for replacing the
load of a proposed increase _df,a BCC with a nonBCC.

'b) Expansion of regulation of BCC to outside the Great Lake Basin
The proposed regulation has no antidegradation de minimis loading for BCC to apply
to the entire state, not just the Great Lakes Basin.

The existing antidegradation regulation for Great Lakes Basin has a
special consideration for BCCs in permitted discharges (327 IAC 5-2-
11.3(b)(1) - “ proposed from any existing or new facility, either point
source or nonpoint source, for which a new permit, permit modification,
or other control document would be required” - this includes NPDES
permitted activities plus “other deliberate uctivities that, based on the
information available, could reasonably be expected to result in an
increased loading of any BCC to any waters of the Great Laokes.”

The regulatory control of BCC was established and justified by USEPA
because it claimed that the Great Lakes Basin was vulnerabie to harm
from BCCs in a way that free-flowing water systems such as the
Mississippi Basin were not. It made the scientific argument that the
characteristics unique to the specific aguatic systems of the Great Lakes
and the hydrologic flow of the Great Lakes (bath tub with long retention
times). The mathematical algorithm for BCC was for the Great Lakes
bioaccumulation characteristics of the aquatic system assuming
hydrologics of Great Lakes.

The proposed regulation makes the scientific assumption that for Indiona,
the rivers, streams and lakes have the same retention as the Great Lakes

and the same or equivalent bioaccumulation characteristics of the Great
Lakes, counter to the USEPA technical argument.

It may well be that certain waters need special protection from new
discharge of the Great Lakes BCCs because the Mississippi Basin aquatic
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fish chains are similar with respect to bioaccumulation and fish
consumption paftems or it may not be the cdse,

¢) BCCAn ndegradanon Demonstration
There is no significant lowering of. water quality exemptron for !oadmg of BCC in
Section 4 of the proposed rule.”

That means that any new or increased loading afa BCC requires an
ant:degradat:on demonstration.

There is no requirement in the demonstration that expﬁciﬁy req.Uires a
discharger to explore option of performing the function with a nonBCC.
That was the core e}(pectatid_n by the fedefal ‘government when the
original BCC concept was developed.

The only mention is the fact that an increase loading of a substitute
constituent may be allowed o fess comprehensive antidegradation review
if the substitute has a lower biaccumulative capacity in a Gredt Lakes
Basin ecosystem. That is a completely different concept.

d) Mercury policy
1) Elimination of mercury as BCC for two antidegradation purposes in

O5RW in Great Lakes Basin

The existing Indiana antidegradation regulation prohibits absolutely any
new or increased load of any BCC (bioaccumulative chemical of concern)
into waters of Great Lakes Basin. This is stricter than federal low. Federal
guidance for BCCs into Great Lakes Basins is not to prohibit new or
increased discharge but to require justification of why a BCC could not be
substituted for by a nonBCC.

The immediate problem with an absolute prohibition is that mercury is
listed as a BCC but it is present in source water. Mercury is present is
rainfall everywhere in the world at approximately 1.5 ng/L due to natural
and human causes. Trace levels of mercury is present in all ground water
from natural minerals. Therefore all Indiana water sources contain
mercury gt some concentration. To declare an absclute prohibition of any
new or increased load means an absolute prohibition of any new or
increased discharge of water. A current impact of this is a prohibition of a
new sewage treatment plant to replace septic systems to protect lakes in
northeast Indiana. Thus attempts to reduce nutrient load to small lakes is
inhibited by this absolute prohibition of increasing the load of mercury.

The proposed regulation removes the BCC discharge prohibition for new
mercury loading in OSRW of Great Lukes Basin while keeping the
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‘prohibition for other BCCs. It eliminates the prohibition of discharge for
mercury in. other waters of the Great Lakes Basin by ehmmatmg

_ aitogether the prohibition of new BCC discharges to those waters,
However, it does not complete the solution by specifying that an

antidegradation review for a BCC into the Great-Lakes shou.’d’inciude
.consideration of substituting o nonBCC for any BCC i increase in effluent .
other than that BCC from source water.

Note that any anndegradat.'on poircy for mercury a’oes not negate that
a!ready aggressive provisions in the NPDES permit limit system to address
mercury whatever the source to protect surface water quality to the

- water quality standard appropriate for the water body. That policy'is so
aggressive thatin order to comply most POTWs need a variance with jts
own restrictive requirements to find and address mercury.

2) Impact of mercury as BCC throughout state
i} Is explicitly excluded from consideration as a BCC from two parts of
the BCC anndegradat:on policy:
- temporary mercury discharges into OSRW Great Lakes Basin are
allowed without antidegradation review (327 IAC 2-1.3-4{a})
(there is no exemption for temporary mercury loadings
other than point source dischorges such as nonpoint source
storm water runoff} '
- permanent increases of mercury loading into OSRW Great Lakes
Basin is allowed with antfdegrddatfon review

if) mercury remains as a BCC for purposes of other requlatory provisions:

- voids the exemption from antidegradation review for expanded
POTW due to increasing sewer area et al if there is "no increased
loading of BCCs from nondomestic wastes” because there is trace
concentrations of the BCC mercury is in all surface and ground
water (327 1AC 2-1.3-4(c){D)}{iv)) .

- voids the exemption from antidegrodation review for noncontact
cooling water if there is “increase the loading of BCC” because
there is trace concentration of the BCC mercury in all surface and
ground water (327 IAC 2-1.3-5(b)(3)(B)).

- eliminates any significant lowering threshold for any new or
increased NPDES permitted discharger to any water in the state
when there is proposed an increase in water discharge; therefore
all dischargers increasing water will be required to perform
mercury antidegradation review even if not significantly lowering
water quality for other loading of permitted parameters.
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- {this would also apply to nanNPDES permit limit loadings
such as indirect discharger and storm water flows as well
but there is no procedure to establish de minimis for
nonNPDES ,b_ermit limit loadings in the first place)

4. No de minimis for significant !owérihg. of water quality for increases
other than a new or increased nonBCC NPDES permit limit '

327 1AC 2-1.3-2(51).and 327 IAC 2-1.3-4(c)

Because available loading capacity is defined in the p:roposed re'guldtia'n
in @ manner of the NPDES permit mathematical algorithm with concepts
such as total loading capacity of a flowing water with a parameter with o
numeric water quality standard at its-design flow including effluent flow
at its maximum permitted flow, there'is ng medns to calculate a de
minimis for increases that are not nonBCC NPDES permit limit increases.

State faw at IC 13-18-3-2{q) and (r} with reference to (I){1) requires that
 there be a procedure to assign a de minimis for antidegraddtion.

Wetland filiing, stream bank cutting, harbor dredging, increase in existing
effluent concentration from an indirect discharger, increase in existing
effluent concentration of an NPDES discharger of parameters too fow in
concentration to need a permit limit, storm water increase cutside the
parameters with an NPDES effluent limit all will now be illegai without
first an antidegradation review no matter how small the increase in
loading to a federal jurisdictional water. (For nonjurisdictional waters of
the state it is possible for IDEM to develop its own significant lowering
threshold because those waters are not regulated by the implementation
provisions of this proposed regulation.)

The threshold is related to a “request.” This is consistent with a request
for new orincreased NPDES permit limit but leaves ambiguous the
situations of increased in loading of applicability 327 IAC 2-1.3-1(b} for
which there is no “request” such as increase in loading of trace existing
effluent concentrations that occurs during the course of business or storm
water occurrence.

Moreover, there are substunces with NPDES permit limits without water
quality criteria and thus no way to establish an available loading capacity
for the Section 4{c] significant lowering of water quality determination.
State law requires a de minimis procedure.
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5. Ambiguity for application of availability loading capacity
327 IAC 2-1.3-4(c){1)
Existing-11.3 is more Compfete and unambiguous in its explanat:on _
a) Context of use of avaiiable loading capacity in this reguiation

' The concept of “available Joading capacrty is criticaf to this proposed- _

 regulation to determine whether a “new or increased foading” is sufficient
to cause a “significant lowering of water quality” and therefore would
require dn adequate justification by an “antidegradation demonstration”
to alloew. The available loading capacity is used to set the de minimis
Ioadmg

As deﬁned and as used in this proposed reguiat:on the available Ioadmg
- .capacity term is restricted to @ parameter-that both -

1) is regulated by a specific water quality standard and stream
design flow-enforceable as a point source under an NPDES
permit limit AND

2)is a non-BCC,

Situations of new or increased loading other than those with new or
increased NPDES permit limit do not have an' ” available loading capacity”
as defined by the regulation and therefore have no de minimis increase.
Any increase of any magnitude other than the permit limit automatically
requires an antidegradation demonstration.

The proposed regulation changes the use of the available loading capacity
compared to the existing regulation and adds the concept of cumulative
loading.

b} Ambiguous formula in proposed regulation for NPDES limit
327 IAC 2-1.3-4(c)(1)

A formula for a theoretical antidegradation “available loading capacity”
for consideration of a new or increased NPDES permit limit is defined in
the proposed regulation (327 IAC 2-1.3-2(2)). It is used by the regulation
at 327 IAC 2-1.3-4(c)(1) to calculate whether a threshold for a “significant
lowering of water quality” is being proposed to be exceeded by the new
orincreased NPDES permit limit and thus requiring an antidegradation
review to justify the new permit condition.

Unfortunately, the language describing the components to be used for the
available loading capacity when it is used in the significant lowering
determination is ambiguous. If this is not clarified, legal disputes could
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arise as either the regulated or environmental advocates challenge an

IDEM interpretation or that IDEM staff interpretation varies over time.

The solutjon is.to write a complete unambiguous mathematical formula
. asis done eisewhere in the current regulation.

| EXPLANATION OF ALC AMBIGUITY

Available Loadlng Capacity. (ALC] means the Total Loadmg Capamty (TLC)
less the Used Loadmg Capa<21ty (ULC).

Depending on the choice of TL.C and of ULC, there can be three different
ALC formulations described by the same words in Section 4(c). All three
“formulations can be described in words as “at the time of request” but
they are completely different. depending on exactly which TLC and which
- ULC 1s meant.

I provide the list below not to endorse any particular ALC for any
particular application but just to illustrate that if the proposed language
is allowed to stand without stating the ALC to be used in an
unambiguous mathematical formula, there may well be serious policy
disagreement about which is meant in years ahead.

A. Available Loading Capacity in the water body prior to any
NPDES Permit Limit
When the receiving water has no NPDES discharge,
the TLCo = SDF[WQS], where SDF = stream design flow
~and WQS = water quality standard
the ULCo = SDF[background concentration].

ALCo = TLCo -ULCyp

This is an available loading capacity that many think of when the term is
used.

B. Available Loading Capacity as a proposed first NPDES
permit limit for a substance is calculated

where TLC, = (SDF + PEF)[WQS]
when PEF = Proposed Effluent Flow
and ULCy = SDF[background concentration]
This could be the ALC used in Section 4 of the draft rule when
measuring 1 0% for de minimis.
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(“available loading capacity determined at the time of the specific proposed
new or increased Ioadmg” 327 IAC 2-1.3- 4{0}(1)(A}(1))

c. Avallable Loadmg Capacxty after the Proposed F1rst NPDES
Permit for a Substance. is Granted '
ALCP TLCp ULCP T

where ULCp, = Prbpdsed Efﬂuent Load + Background Load .

" This could be the ALC used in Section 4 of the draft rule when
measuring the benchmark as 90% of the ALC for antidegradation
significant lowermg determmatlon for subsequent permit modifications.

(“avazlable loadmg capacity established at the time of the _
request for the initial increase in the loading” 397 IAC 2-1.3- -ASHI)A)(H)

D. Available Loading Capacity for NPDES Permit Modification

If the standard is for chronic aquatic protection, as the wasteload
allocation is converted to a water-quality-based effluent limit, the
permitted discharger can only use up to % of the 10-year, 7-day ALCy for
dilution, % of the low-flow ALCo can never be used for dilution (and, of
course, no flow above the 10-year low-flow can be considered for dilution)
" when determining compliance with the WQS. If the discharger were at
maximum effluent flow and maximum permit concentration {for practical
reasons, this is never done) and using the maximum amount of dilution
water available from the stream at low-flow, the three-times as muech of
the low-flow stream that was used as “available capacity” for dilution is
not allowed to be used up. Most days, the stream flow is much larger and
none of that “available capacity” is available to the discharger to use to
increase load to stream.

[Note that this is different mathematically than the concept of TMDL (Total
Maximum Daily Load) as developed practically in recent years by USEPA.
TMDL addresses capacity as concentration in stream at any flow, not at
stream design flow that the available loading capacity and NPDES permit
use. Thus for the TMDL the compliance point is whatever concentration is
in the stream when a measurement is taken — that should always be at
the water quality standard or less. The NPDES permit limit is a much
tighter compliance value as established by use of stream design flow in
the water quality criteria and by further constraints in the water quality-
based effluent limit applicability of the standard.]
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6. Changes definitions in Article 2 (water quality standard) to be
‘inconsistent with Article 5 (NPDES permit) for the crltacal terms
| ”dlscharge and * regulated pollutant " '

Antrdegrudotron fmpfementat.'on policy is a bndge between the
antidegradation standard, a part of the water quality standard part of
. regulanon and the implementation procedures which appropriately
belongs to the part of regulatfon controlling particular activities. In the
existing. regulatron 'the antidegradation implementation pmcedures '
controlling NPDES permits dre in the NPDES regulation itself:

The proposed regulation puts both the standard and the implementation
in Article 2. Article 5 governing NPDES permits stands outside the
antidegradation regulation. Also outside Article 2 implementation are the
existing and the missing requlatory controls for the other activities
governed by the newly expanded implementation rule in Article 2.

It is essential that the terms between the Article 2 implementation and
the Article 5 are consistent, ideally identical. The proposed rule creates a
two inconsistencies in core terms, namely what substances are addressed
and what g discharge means.

a) Regulated Pollutant Definition 327 IAC 2-1.3-2(44)

Article 5 governing NPDES permits addresses “pollutants,” the core term
of the federal Clean Water Act. The proposed regulation changes what
antidegradation implementation addresses for NPDES permit limits (and
all other nonNPDES permit limit loading increase situations) from
“pollutant” to “regulated pollutant,” with a different definition.

This is a major change with many consequences that are difficult to
assign.

The proposed requlation does not use the new term “requlated poifutant”
directly in the antidegradation standard applicability at 327 1AC 1-1.3-1(a)
nor in the antidegradation standard in 327 IAC 1-1.3-3(b),{d} or (c){1)or(2)
nor in the applicability of the standard to temporary discharges (327 1AC
1-1.3-4(a)and (b)). 1t is used directly in the Tier 1 antidegradation
standard, changing the applicability from all pollutants to just those that
are “requlated pollutants.” That is a hasic alteration of the fundamental
flexibility to consider impaired waters by federal reguiation.
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The term “regulated pollutant” is used mdfrect!y in the anndegraa’anon
standard when “significant lowering of water quality” and “discharge” is
used. Instead of the federal focus on alf poh’utants these are redefined as

.‘restncted to regulated po!iutants

Regulated ,c:io'f!utant is also directly used when describing the overall

“improvement requirements jn Indiana OSRW.

However, even though “regulated pollutant” is not used directly in the
Tier 2 antidegradation standard, all of the implementation of that
standard are restricted to “regulated polfutants” (327 IAC 2-1.3-1(h)).
Then regulated pollutant is used almost exclusively throughout the
implementation parts of the regul_qtion'(except for parts such as
noncontact cooling water and water tréatment ddditive in 327 IAC 2-1.3-
5(b)(3) and {4)).

It is strange that o term integral to the Indiana antidegradation
implementation procedures is not used once in the antidegradation
standard describing what the implementation is to do.

This change makes the universe of situations covered by implementation
smaller than the federal antidegradation standard and larger than the
NPDES permit limit in unpredictable ways. The federal standard applies to
all conditions of degradation without exception. The existing regulation
describes a specific implementation procedure for a subset of situations
the standard applies to, namely the new or increased NPDES permit limit.
In that requfation, whatever substance or condition that can have o
permit limit what is addressed in the implementation. The proposed
regulation expands the substances an NPDES permitted discharger must
address. For instance the Article 5 NPDES permit restricts the numeric
permit limits to particulor substances that cause the narrative standards
to be exceeded; this propose implantation regulation imposes the
narrative criteria themseives as the parameters being discharged with
an available loading capacity. The purpose of the narrative standard is to
identify problems in the receiving water to address, not to assign numeric
values directly for an effluent.

Then the question is how does IDEM intend the term “regulated
pollutant” to be different than the Article 5 “pollutant” or the Clean
Water Act “poliutant?”
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Implications of "Regulated Pollutant” definition as written:

i) - The definition of “regulated pollutant” is n_ot_'clle'ar; |
The rule defines it as @ “pardmeter of a-pollutant,” a phrase itself that
needs interpretation. Does parameter here mean “component” of a
pollutant? Or dspect of a pollitant? Or does it mean'that it is not ¢ - .
pollutant in some significant way? Why should a regulated pollutant not
simply be a pollutant? ' '

What is the relationship between the “criteria” portion and the “may be .
“in a permit limit” portion of the definition? | am .assuming if a “parometer
of a pollutant” falls under either category it is a reguiated pollutant.
- Theréfore, the subcategory of “excluded” despite a having water quality
criteria does not mean excluded from being a regulated poliutant if the
parameter could.be in a NPDES permit. ..

ii) What does” adopted in or developed pursuant to” 327 IAC 2-1 or
3271AC 2-1.5 mean?

Presumably “adopted in” means promulgated by the Board in requiation
at the effective date of the new rule or at any time in the future. Then
“developed pursuant to” means IDEM uses the calculation procedures in
the existing regulation to establish criteria for additional substances
based on new toxicity information but does not request the There is no
limit to the substances that are “regulated pollutanits” using this
procedure.

It is not clear whiether such a provision is written to include trace
compounds with endocrine hormone disrupter characteristic or to exclude
them. | could make arguments either way. Similarly with Tier Il values: is
use of term “criteria” to exclude them or is it intended we revert to former
regulatory procedures?

Note that this provision js g moot one because the initial trigger for
proposed Tier 2 water degradation is that there not only is an applicable
water quality criteria but also a water quality standard that is being
achieved in the water for the parameter proposed to be increased.

(The process in the Clean Water Act is first the state determines a water
body impaired for a particular reason. Then it establishes water quality
criteria for substances specific to that water body and that impuairment.
Then it establishes the desired designated uses and the appropriate water
quality standard. Achievement of that water quality standard for that
parameter is what determines whther the water is high quality for that
parameter and, in turn, whether an antidegradation review is needed to
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allow a new or increased loading of that parameter if the loading would
cause s:gmﬁcant Iowermg of water quality. Any crafting of a efﬁc:ent and
effective ant.'degmdatfon Jmp!ementat:on procedure must remain inside
that mtel.’ectual construct. )

 iii} Narrative criteria as a regulated poHutant

The narrative criteria “free-froms” are water- condrtfons caused by
pollutants. They are not pollutants themse{ves. The conditions describre.d :
~ do meet the definition of any of the listed polfutants. The narrative
_criteria are the ways that alf of the listed pollutants could cause
impairment to the water. To be practical, a requlated poflutant should be
the entities that cause pollution and can be named for control; it should
not be the water condition to be alleviated. '

The requlated pollutant definition itself excludes dissolved o‘xygen and pH
as being conditions of pollution to be addressed, not directly as
“regulated polfutants.” Those are types of characteristics captured in the
narrative criteria.

The narrative standard in 327 (AC 2-1-6'and 327 tAC 2-1.5-8 says that

“All waters at all times and all places...shall be free from substances, materials,
floating debris, oil or scum attributable to municipal, industrial, agricultural and
other land use practices, or other discharges:

that will settle to form putrescent or otherwise chjectionable deposits

that are in amounts sufficient to be unsightly

that produce coler, visible oil shean, odar or other conditions in such a
degree to create a nuisance

that are in amounts to kill or severly injure aguatic life or humans
unless IDNR approved applications

that are in concentrations that will cause or contribute to growth of
algae or aquatic plants to extent to cause nuisance

The narrative criteria is a condition in the water to be avoided, not a
pollutant to be loaded.

A “narrative criteria” does not have an available loading copacity to use
to determine a de minimis.

As a tool, the norrative criteria must be cheyed when issuing NPDES
permits as it must be obeyed when addressing all point dnd nonpoint
source contributions to water guality. it is appropriate to consider when
evaluating the relative value antidegradation technical options for
loading reductions but it itself makes no sense at all as being o regulated
pollutant.
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iv). Excluded criteria (biological, pH and dissolved oxygen) _
If I understand the regulation, any specific biological material, pH
and dissolved oxygen are not a reguiated. po!iutant by virtue of the
- fact that a water quality criteria exists for them

But they infact are all requlated pollutants bécausé a permit may
include them. They are definitely included if a permit doés mclude
© them.

Therefofe, it is not clear to be what is intended by the language.

The challenge of pH is not an antidegradation one but a permit
one or an uncontrolled release one, not u loading one. High pH
(especially high alkalinity) can be good or bad dependingon’
circumstance as can low pH (especially buffered acidity). That is
addressed in other parts of the law, antidegradation “lowering” is
not well-suited to that for technical reasons. Inadequate dissolved
oxygen is o quality impairment that is often related to multiple
components of the loading. it cannot be addressed in the same
terms as a toxic chemical substance with its loading capacity. But
proposed language does not address the special issue of pH and
dissolved oxygen in antidegradation correctly. it certainly does not
address potential human pathogens in human sewage correctly.

v) “May be limited in an NPDES permit”
what pollutant or substance may not be limited in an NPDES permit?
Is this meaning to say the universe of chemfca!s/b:oiog:cal/physrcal that
could be limited somewhere somehow? That is infinite.

Is this meaning to say that have been limited in an NPDES permit by the
means listed somewhere, somehow? That is finite but large and steadily
expuanding and goes well beyond numeric criterig that “have been
adopted in or developed pursuant to” indiana water quality criteria rules.

Is this referring to a particular NPDES permit situation where IDEM is
using one of the listed technigues to establish o particular permit limit for
that particular situation? If that is intended, that needs to be stated
directly.

There is no reason to add the new term “regulated pollutant” for
antidegradation implementation, especially a term inconsistent with
terms of the federal and State antidegradation standard and the federal
and State NPDES permit regulation terms.
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b) ”D.ischarge” definition 327‘IAC 2—1.3—2(17)

The proposed regulation changes the a’efmttron of “discharge” to
’dlscharge of a requldted po!futant” (327 1AC 2-1.3- 2(17} from ”dfscharge
of a pollutant” which means “addition of any poliutant......to. any waters
of the state from a point source in Indiana” (327 JAC 5-1.5-10 and 11).

That means that “discharge” in Article 2 not only is for a different set of
substances than Article 5 but could be considered to apply to any release
to water, not just point sources as in Article 5. One key term with two
different meanings introduces confusing language regarding when the
implementation is restricted to point source and when it is not. Especially
with the long history in water law with interpretations based on the

‘original meaning.

Itis possible to craft careful language to provide whatever meaning is
desired without using a word defined two different ways in two
interrelated regulations.

{Fortunately, the proposed regulation does not use the problematic terms
“discharge” and “requlated pollutant” in any of its rule language for
delegated authority of the federal antidegradation standard. The
ambiguous and conflicting terms are only used through the state
implementation portions. For instance Section 6 (commissioner
determination) uses “discharger” where other parts use “person.”
Discharge” and “loading” seem to be used interchangeably while the
standard jtself is focused on loading.]

7. Confusing and internally inconsistent demonstration requirements

a) basicinformation to be provided for all antidegradation reviews

Beranek
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327 1AC 2-1.3-5(a)

This is for any person with new or increased loading that would cause
significant iowering of water quality note exempted. That language
correctly mirrors the standard being implemented.

However subsection a) shifts from “lcading” as the event regulated to

“discharge.” The remaining implementation subsections return to
“loading” except where from the context on f the sentence it is a facility
adding material through a pipe.
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However, the only exemption for significant lowering are nonBCC NPDES

- permit limited substances. Therefore, many substances posing negligible
impacts but yet present in amounts above “zero” are incorporated in the
information reporting requirements.

i} therefore ﬁaming the proposed regulated poliutants propos‘ed
to be "dlscharged” is a huge policy challenge is it mtended to
be substances of consequence or to be all regulated poltutants

.present regardless of the quantity or concentration?

- regulated pollutants with new or Increased permit fimit

_ ' —this apphcat.'on is stratght forward _

- regu!ated pollutants in point source dfscharge withott Reasonabie
Potential to Exceed — is there intended to be a limit of detection de
minimis.or is presence assumed unless good evidence otherwise of
absence — depending on meaning of “developed pursuant to” this
list is either long or very long

- regulated pollytant in nonpoint source — what is meant to be listed
for natural and human contributed storm water runoff from
agricultural and other property — to what level of detection is
IDEM interested for the list? — this is very long list of potential
substances at inconsequential concentrations depending on storm
event — this should be targeted to substances of concern

- regulated pollutant in wetland filling — makes no sense to list
chloride and all other natural chemicals in soil that is being put
intc water about to be fill with soil- the focus should be on

. permanent adjustment to water quality for significant pollutants
in situation, not listing trace “regulated polfutants”

- regulated pollutants in stream bank cutting — this is similar issue
to wetland — the focus should be on serious long-term lowering

- regulated pollutant in harbor dredging — here understanding
chemical quality of sediments that could be stirred up is important
— how does antidegradation add to what is done in permit process
itself?

ii) concentration and mass loading of “all regulated pollutants”

For point source NPDES regulated pollutants with new or increased permit
limits this is an answerable question. The party could describe roughly the
range of discharge possible depending on time of vear and circumstances

of the purpose for the operation. Hence a maximum effiuent flow and
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foad could be established and a permit limit for-a theoretical single
situation be developed. Hence there can be an estimated “actual” .
together with a specific “permitted” load. It is the permitted load that the
ant;’degradatién de minimis determination was based on.

For point source requlated poHutants without permit limits and zero de
minimis these estimation of range of projected. actual concentranon and
mass loading” is much more difficult.

~ For n'or_;pdint source reguiated 'poﬂutqnts, ! have no idea scientifically how '

to begin to guess the trace, insignificant substances naturally present
with a load increase just because water flow is increasing. Even for .
human added substances, the calculations would vary from year to year,
acre to acre and be dependent on Weather conditions.

For wetland filling and stream bank cutting, conceptually | cannot grasp
what is expected.

iii) Map bf “discharge” — this is reasonable
iv) Condition of receiving water
This is “available fnfcﬁrmation” plus information requested by IDEM,
In theary, this is a practical requirement. Although it is easy to see how it

could be abused by o government agency that does not want a particular
discharge but does not want to make a determination to do that.

As written, this is the general condition but not the condition of the water
as related to the regulated pollutants proposed to be increased. For
practical reasons, this is probably the best that can be done. However jf
the purpose of the exercise is to estimate and reduce the impact on the
water of o “regulated pollutant” in some way independent of all other
factors, then it is unusual that the existing condition is not evaluated. It
overcoming technical difficulties as would be posed by a study of existing
conditions related to a regulated pollutants that the NPDES permit system
is written the way it is.

“beneficial activities” 327 1AC 2-1.3-5(b} and {(c)

Subsections (b} and (d) list information requirements for gctivities labeled
as “beneficial activities.” These activities are exempt from the
requirement to submit information listed in subsection {g) for a
sacial/economic determination. The implication evidently is that by
fubeling the activities as "beneficial activities,” the Board has made the
determination that these activities meet the USEPA requirement for
agccommodating important social or economic development in the areg. |
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consider it wise that categories of activities could be considered
inherently as always accommodating important social or economic
development in the area wherever the Joading occurs: HoWever as

_ written it seems that a party could later challenge that the Commfss.'oner
did not make that case. w;th correct information. A way to avoid thisis
simply to declare in the regulataon that the designated activities are
exempt from supplying subsection (g) information they do accommodate
important social or economic deve[opment in the area of the loading.

Simply being a “beneficial acﬁvity per. se is not the quahty that meets
that antidegradation decrs:on cntena

{ would also suggest thot 'sectiOn 6(a) which describes how the
commissioner makes the “accornmodates important social or economic

~development in'the area” determination be expanded to include exphcrtiy
the point that a “beneficial activity list in subsection b and d” is “may”
consideration for the commissioner, a “must” consider or a “must”
approve, depending on what is intended.

¢) Inconsistent and redundant requests for technical demonstrations

327 IAC 2-1.3-5{c} and (e)
Some “beneficial activities” (327 IAC 2-1.3-5(b)) need only provide
subsection (c) information but not subsection (e). Other beneficiai
activities(327 1AC 2-1.3-5(d)) and all other activities causing a new or
increased loading that is permanent and will cause a 51gnrﬁcant IOWermg
of water quality must do both.

i) Subsection (e) Information

This subsection is the critical part of the regulation where information
about the particular technology will be used to reduce the “significant
fowering of water quality.” A person is required here to declare a selection
of either 1) "Best Available Demonstrated Control Technology” (BADCT)
that has already been established by IDEM for that type of loading or 2]
“alternative or enhanced treatment standards.”

{it must be emphasized that this key component of the demonstration is
written exclusively in language of the NPDES permit system. BADCT is
defined as a “technology-based effluent limit” ond around “wastewater
treatment.” These terms make no sense for storm water loadings,
wetland filling, stream bank cutting and harbor dredging or any situation
other than a point source discharge. Similarly “alternative or enhanced
treatment techniques” implies treating a point source effluent. There is do
direction in subsection e of what is expected as demonstration
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information about what actions to take for other than the NPDES Permit
Limit increase.]

BADCT makes sense in theory (if the definition is change restricting its use
~ to sewage) but the logistics of IDEM developing and maintaining in
advonce of any request for an increase, an up- to-date list of alf BADCTs
for each type of discharge situation makes this prom:sed option seem-
impractical. The closest analogy is the BACT system in air which has a _
narrow focus on several pollutants and a large federal and private sector
infrastructure assessmg developing treatment technologfes A

As for “glternative or enhanced treatment techniques,” it is.not clear from - -

the regulatory language how this differs from subsection ¢ information.
There needs to be an unambiguous connection between “e” and “c” ~
Subsection “c” should evaluate measures to reduce loading according a
set of criteria that are identical to what sub section “e” uses to justify
selection of an alternative strategy to the proposed permit limit.

The unstated assumption in subsection (e) is thdt there is an-operational
setup preferred by the discharger with a proposed new or increased
NPDES permit limit increase that complies with the Clean Water Act and
state law. The sole focus of (e} is about whether the efffuent from that
operational system can be treated by o different “technique” than what is
proposed or if the treatment technique proposed can be “enhanced” for
greater removal of the particular substance. This differs from subsection
{c} information in that subsection (c) mentions efﬂuent treatment
techniques only indiréctly but instead devotes primary attention to
pollution prevention (in other words change the process causing the
increase in effiuent loading to reduce the use of the substance itself).

If this subsection intended to match 327 IAC 1-1.3-1(b} for situations other
than NPDES permit limits, then it must be expanded accordingly.

The information to be provided in subsection (e) is

1} which alternative or enhanced techniques from what would
have otherwise worked are now being proposed

2} how were those techniques selected

this provision overilaps greatly with first part of subsection (c);

no poliution prevention is to be considered here because this provision of
reasons for selection of a P2 approach is addressed explicitly in subsection
(c); apparently this section is only to be used if an effluent treatment
technique is changed.
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is it assumed that treatment techmques will not be evaluated in
- stibsection (c} or is the written evaluation intended to be the same in both
'secnons of the demonstmrron?

(presumabiy this :nvolves estabhshmg a hst of criteria for: techmque
evaluation and how the selected techniques and the rejected techniques
scored against those criteria; the subsection gives no suggested criteria;
subsecf{ons (c) and (e) should be coordinated)

3) the reliability of the techniques selected; extent increased
 “degradation” from other substances as a result
(it is not clear why this decision criteria would not be applied to all
techniques evaluated but only to the one “selected.” Newer techniques
will usually be deficient in long-term, real-world reliability experience for
‘the situgtions to be applied. It is not clear reliability is mentioned by itself
and not also “availability,” “cost-effectiveness” and “technical feasibility”
that are already analyzed in subsection (c) along with “reliability”)

Note that if it is a physical treatment technique for an NPDES permit limit
substances or if it is a pollution prevention substitute substance, it is
virtually certain there will be an increase ‘of another constituent, albeit
below concentrations needmg a permit limit itself. Since the de minimis
for such increases is “zero,” there almost always be that “increased
degradation” when reducing load of a substance. Including this
observation in the analysis is good policy; requiring that such minimal
degradation to itself undergo an antidegradation review process as the
rule sets up now would be poor policy.

Missing are the criteria discussing the costs and the benefits of the reduction of
impact of the loading on the receiving water itself.

{exempt from the subsection (e} requirements for alternative or enhanced treatment
evaluation are the following “beneficial activities:” 327 1AC 2-1.3-5{b)

1) change in loading of reguiated pollutant due solely either to enforceable
municipal or industrial wet weather controls
OR 10 an individual NPDES storm water permit resulting in no net increase
in “guantity and concentration” in 10-digit watershad [seems to imply no
net increase at the downstream drzin point of watershed, nat that is
unstated]

2} new orincreased load because of CERCLA, RCRA, UST, Petroleum Release,
Voluntary Remedial Action or any IDEM-approved correction of any

polluted situation

3) new orincreasad discharge of noncontact coaling water
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provided there is a WQBEL, no increase in BCC, no inerease of
temperature outside a mixing zone {because mercury is in all water
.and is a BCC, this exemption from the subsection (e} and {g) would not
apply for mercury if approved with additional water in discharge; it
also would not apply for any other increased trace "regulated
pollutant” is at concentration below RPE so not need WQBEL.)

4} new orincreased loading of apprbved' nonBCC water treatment -addi‘t‘ive

5) change in loading of regulated pollutant where there is simultaneous
enforceable decrease in the “actual” loading of the regulated pollutant
from sources contributing the same regulated pollutant somewhere else in
the 10-digit watershed. (it is not clear what an enforceable decrease in.

“actual” loading over what time period means given that the NPDES permit
is an enforceable control on a theoretical daily maximum. Applying a 10-
digit watershed means there could be long distance between the increase
and decrease. This trade-off is stated differently than a similar 10-digit
watershed trade-off at 327 I1AC 2-1.3- 5(b)(1}(B} so it is not Clear what is
meant for acceptable off-set by either.)

&) new orincreased lcading of a regulated pollutant from a sanitary
. wastewater treatment plant canstructed to alleviate a public health.
concern, such as removing septic systéms]

ii} Subsection {c) Information
Overlooking the redundancies between subsection (c} and subsection (e),
this subsection (c) that almost all parties with new or increased load must

comply with needs much more explanation to be implemented fairly and
effectively.

One serious defect in the subsection (c) component is a missing factor for
evaluating the relative value of options. When evaluating ways to reduce
impact of increased loading a critical factor of evaluation is the context
of the nature and degree of the impact of the loading on the receiving
body. What are cost-benefits of that? The sole analysis is of the options
themselves. That is fine but not complete.

The second defect is the absence of an indication about how much
information of what quality is enough. Is a small loading by g small
farmer expected to have the same quality of analysis as o major new
power plant?

The structure itself has internal overiaps. If no degradation and minimal
degradation (5(c)(1){A) and (B)} are to include ail ways to reduce the
loading, there is no reason to continue with subsequent requests for the
same information (5(c)(1)(C) and 5{c)2(A)).

On the other hand if all degradation mitigation technigues and
alternatives ” including” the 5(c}(2) list are to be done, ther is no reason to
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do a "no degradation” and “minimal degradation” techniques and
alternatives. ‘ ‘

It is clear what is 'befng'req'ues'téd but it should berewritten jn orderly and
clear manner so the party. and agency have the same una’erstandmg of
scope expectedfor each aspect without redundancy among the requests,

1A Availability, rehab:hty and cost-effectweness and technical
feasibility of “no degradation” 327 IAC 2-1.3- -5(c){1)(A)

~ for new or increased NPDES permit fimit of nonBCC, this means
less than the de minimis established as s;gn!ﬁcant Iowenng of

- water quality”

- forall other situations addressed in this proposed Jmpfementauon
rule, this means no increase larger than “zero”
(for the NPDES permit limit, this could be a back-of-envelope
paragraph or a PhD thesis)

1B Availability, reliability and cost-effectiveness and technical
feasihility of “minimal degradation” 327 IAC 2-1.3-5(c){1)(B)
for new or increased NPDES pefmit limit of nonBCC, this evidently
means greater than the de minimis established as “significant
lowering of water quality” but less than allowed for the permit
limit by BAT and water guality-based-effluent limits.

for all other situations addressed in this proposed implementation
rule, this means increase larger than “zero” but less than
whatever would otherwise be legal to do.

1C Availability, reliability and cost-effectiveness and technical
feasibility of “degradation mitigation techniques or alternatives”
327 1AC 2-1.3-5{c)(1)(C}
(evidently this is intended to be a catchall in the same way that
the first two analyses have no constraints on the measures to be
taken to lowering the louding or the impact of the loading; it is not
clear what the universe of such measures would be beyond whot
was analyzed for “no degradation” and analyzed again for
“minimal degradation.”

The only way this third phrase makes sense is to assume that that
really what it means is for a discharger to provide the specific
information in A, B, C below and not to repeat the thorough
written analysis of all options under minimal degradation and no
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degradation. And the only way the three conditions make’ sense is
if they are NPDES permit situations.

!f that is the case, the three specific additional analyses are:

" 2A Pollution Prevention Alternatives °

3271AC 2-1.3~5(c)(2)('A} -
Although it is not explained clearly in the régulqtion, this
analysis does not address any effluent treatment
technigue. Pollution prevention as defined by-state law IC
13-11—_2-166 and by the definition in.this rule is solely about -
source reduction in industrial processes.
Can you change your industrial process to have no or less
foad of a particular substance? '

. This federal concept is applied to industrial point source

dischargers. Note that the primary purpose of this 1990
federal low is to avoid industrial shifting poilutants or
environmental impacts among water, air and land as is
required.by the various environmental laws, each
addressing single environmental medium. For instance,
removing sulfur dioxide from coal combustion creates
much more carbon dioxide emissions and sludge to be
disposed of on land.

2B Connection to an external treatment works

327 1AC 2-1.3-5{(c)(2)(B)
Is it possible to have ancther party treat your effluent?
This seems to be a yes or no question, without regard for
the impact on the environment project, the capital and
operating costs or even whether it would result in a lower
foading than if yvou were to treat the effluent yourself.

2C For a POTW, with an increase from an indirect
discharger, the discharger must perform a complete
poliution prevention analysis for the substance to be
increased and report CSO outfalls between indirect
discharger and the POTW.

327 IAC 2-1.3-5(c}{2){C)
The trigger is whether “the proposed significant lowering
of water quality” is from an indirect discharger.

e [ftheincreased loading of the substance
requires an increased NPDES permit limit for
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the POTW, then the “significant lowering” is
determined by the regulation based on the
available lodding capacity for the POTW
and substance.

s Iftheincrease of a part:cular substunce by
the md_:re,ct d:scharger does not.require an
increase of that substance’s limit to the
POTW NPDES permit, the regulation'is clear -

gt 327 IAC 2-1.3-4(c)(2) that no”
antidegradation review is needed for
substances covered by permit limits. The 7

~assumption is that the calculations allow for
variations in concentrations over the course
of the month and year prowded they sray
within permit conditions.

» However, increases by an indirect discharger for
substances where the POTW js not required to
have an NPDES permit limit have no de minimis.

- All such increases from the POTW require a

complete antidegradation review and, in this
subsection, all such increases require indirect
discharger to perform a pollution prevention
analysis.

According to 327 IAC 2-1.3-1{b), the implementation procedures written
~apply not just to NPDES permit l:mrtea’ substances but to any sttuatxon
with an increase.

According to 327 IAC 2-1.3-3. any significant lowering of water quality
requires and antidegraodation review.

According to 327 1AC 2-1.3-4(c), there is no de minimis for a situation
other than for a substance from a point source that has an NPDES permit
limit. Most “regulated pollutants” (according to the new definition of the
proposed rule) that are in an average indirect discharger’s discharge and
ina an average POTW NPDES permitted discharge do not require an
NPDES permit limit. All of these substances will have “zero” as g
significant lowering of water quality threshold for the new
antidegradation review.

The regulatory procedures are silent on when and how to address these
but according to the proposed regulation there can be no increase of d
substance without a permit limit above what would be its existing effluent
quality without an antidegradation review. Since increases and decreases
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of such trace substances occur regufar.’y without measurement, the
_ notion of “existing effluent quality” must be placed into regulatory
language in practical terms-if the reguiatt’on is to be adopted"With this .
new concept. There must be measurement requirements and a var:abfhty
-accounted for so-that at least the increase js.a rea.’ fricrease of
' s:gmﬁcance

' Performing a pollution prevention analysis on discharges in quantities too
small to require a permit limit is something that should carefully
considered. It probably should be restricted to be performed only at the
time of the five-year permit renewal where all pretredtment is considered.
If the substances that trigger the “obove zero” trigger are in-the intake
water from ground water or public water supp!y, that should be'excluded
from an automatic pollution prevention analysis but should be its.own

' targeted analysis depending on the situation. Mercury and endocrine
hormone disruptors in intake water, for instance, usually are outside the
pollution prevention focus of encouraging industry to rethink what they
add as chemical components of their processes. And certainly other
commercial indirect dischargers are ill-equipped to perform pollution
prevention analyses on the intake water. IDEM's fiscal analysis did not
include such a number of antidegradation reviews or of reqular pollution
prevention analyses.

3 Evaluation of Possibility of New Regional Sewage Facilities
327 1AC 2-1.3-5(c)(3)
Every NPDES permit holder and every other person triggering the new
antidegradation must include in the antidegradation information an
analysis of “availability, cost-effectiveness and technical feasibility” of
“central or regional sewage collection” including those in government
planning documents,

This makes no sense for everyone to perform at each antidegradation
review.

Is every POTW to pay for an assessment of regional sewers each time they
proposed an increase? s every power plant discharging to a river to
perform this analysis for the area some distance from the plant? Is every
storm water runoff property owner? Indirect discharger to a POTW?
Filling wetland? Cutting strearm bank?

This requirement should be restricted to thase situations where IDEM has
identified that a regional sewage treatment capability is missing and
could be useful and to those parties who could be in o position to
implement it (e.qg. local government units).
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4 Evaluate of Possibility of Alternative Point for “Discharging”
327 IAC2-1.3-5(c)(4) .
+ NPDES Permit D:schargers

For NPDES permit dfschargers itis ciear thata study must be performed
of the “availability, cost- effecttveness and technical feasibility” of
discharging to another water body with “higher assimilative capacity for
the regulated polfutant” and that is not an OSRW.

Clarification needed in the regulation:
- . “water body”

The definition of water body for this purpose is critical. Is
this intended to be moving water out of a 10-digit
watershed to g second watershed? Or is it feasibility of
discharging 100 yards downstream? How many options
and how far are away are options to be considered?

change “shall” to “may at discretion of IDEM”
At one level, if it is feasible when constructing a new
facility to would be good to consider a new facility
location, new piping or new ditch to move the effluent to
avoid a smalil stream or a vulnerable stream. On the other
hand, it is much less possible for existing facilities with
large capital investments in a particular location, such as a
sewage treatment plant sited decades ago using g'mw'ty to
reduce energy costs.

Wielding water from one water body to another on a large
scale may have negative consequences for the aquatic
community or aguatic recharge potential in the first “water
body.”

I would make this a “may” provision for existing
dischargers. The commissioner may request this study after
a written determination that such a study could be
protective. | would also include in the study the potential of
negative environmental or energy consequences. To
perform this for every antidegradation request is enormous
waste of effort and unnecessary potential for conflict.

s  NonNPDES Permit Dischargers
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For antidegradation by nonNPDES permit dischargers,
understanding what this regulation'means is more
complex.

An drgument could be mdde that this provisien doés not
apply to nonpoint source dischargers. This argument is
that because term “discharge of a pollutant” (327 IAC 5-
1.5-11) means addition of any pollutant from a point
source in Indiana therefore the “discharge” provision in the
proposed subsection {c)(4) also refers to only to point
source discharges.

If that is the case, antidegradation review is required for

- any increase in a permit limit constituent thatis above de
minimis lowering of water quality or any increase above
“zero” for a constituent in a point source that has no limit.

The counterargument is that because the proposed
regulation is changing water definitions for Article 2 in a
manner inconsistent with Article 5, that Article 5 requlation
about NPDES permits does not apply to this provision.

With this logic, while in Article 5 “discharge” is defined as
“a discharge of a pollutant” and “discharge of o poliutant”
is an addition from a point source (327 IAC 5-1.5-10 and
11), in Article 2 “discharge” is defined as “discharge of a
requlated poliutant” without further modification saying it
is a point source. The argument further assumes that the
Board must mean something different between “wollutant”
of Article 5 and “regulated pollutant” of Articie 2 or it
would not have introduced this new concept for
antidegradation.

Therefore, this requirement to evaluate alternate
discharge location applies to any increase in loading,
whether a point source or iot. There is no de minimis for
nonpoint sources in this proposed regulation.

Presumably, while “assimilative capacity” is measured ot
stream design flow for NPDES permit limited constituents,
itis measured by total flow at different flows for storm
water runoff situations, (Note that a more practical and
meaningful way to address the most significant of the
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constituents in storm water {nutr.'ents} is to have the po!.'cy

be terms of annual load instead of ass;mt!anve capacity in
dafly. flo w. )

A rs-tua‘y to.divert water flow from g noripoint source is
highly problematic. Is it expected that the water is to be
collected in order to be diverted to d new water body? -
What'is a water body in terms of nonpoint source that is
runmng off at many drverse locations?

[Mercury and Section 5

As a ubiguitous element in all surface and ground water withnode =~
minimis for any increase, an antidegradation review will be required for
any point or nonpoint source increase in water added toa federal
jurisdictional surface water.

Therefore this provision to explore putting the water into another water
body will be triggered regularly. That means a standard Section 5 policy
will need to be developed about what is higher and Jower assimilative
capucity for trace mercury between water bodies and how is that to be
measured.

[BCC demonstration missing from Section 5

A serious deficiency in Section 5 is that there is no explicit requirement to
study the feasibility of substituting a nonBCC for a BCC. The core
provision of the féderal Great Lakes Initiative is for such a siudy. GLI
targeted its policy toward the industries that would introduce new
chemicals in their operation that would have DDT-like and PCB-like. The
corresponding federal regulation for the Great Lakes Basin said that if
you proposed to do this, the discharger must do a study to determine what
it would take to replace the BCC with a nonBCC. This proposed
regulation eliminates the prohibition of any increase discharge of BCC to
the Great Lakes Basin for waters other than OSRW and eliminates the
prohibition of discharge into the Great Lakes Basin OSRW for mercury.
The existing regulation did not need the provision to substitute BCC with
nonBCC because of the prohibition; remove the prohibition and the
substitution study must be added. The provisions in subsection (c} allow
Jor a discharger to evaluate change to nonBCC but neither require it nor
give credit for such a review.

A fix can easily be added to the pollution prevention requirement in
subsection (c), but for the fact that subsection (b} activities are not
required to do subsection (c}]

Subsection (g) — Social/Economic Test
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I am not commenting on subsection (¢) because the language is that which
IDEM requested the General Assembly to adopt. Thus.it is in statute. The
information requests have redundancies and ambiguities. The regulation
does not give any indication about the nature and extent of nyformatzon

 expected for any particular topic- listed. Nor does it say how the .
information will be evaluated. T) herefore this half of the antidegradation
demonstration test is completely at discrétion of commissioner to_favor
one party and not another.
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8. “High quality water” definition is critical to imp!ementation of the 1.3
| antzdegradation standard

327 1AC 2-1.3- 2/[%)/’5“

The proposed high quality water definition {327 IAC 2-1.3-2/(24)) to be
‘used for permit calculation, antidegradation standard and '
antidegradation :mp!ementanon procedures, must be modified to be
broader and more practical.

The proposed definition is'a hybrid of two competing ways to considered
impaired waters: overall quality or parameter-specific quality. Asa -
patched together hybrid definition it is not correct for either. Indiana has
selected an EPA-approved parameter-specific measure of high.quality
because that was the most practical approach for assigning NPDES
permit limits to protect water quality. The permit limit is a.numeric value
for one parameter that the government considers protective of a water
bedy and for which the government can measurement compliance. That
parameter-specific approach is related to but not the same as overali
quality. It is possible to have a water body meet the overall measure of
high water qudlity (e.g. fish and shellfish propagation or recreation)
without achieving o partlcular parameter specific quality. The jnverse is
true as well.

In a parameter-specific approach, the characteristic of “high quality” is a
condition of the water for a single parameter, it is not a characteristic of
the woter body as a whole,

if @ water is achieving the water quality standdrdfor a particular
parameter , then the water is considered to be “high quality water” for
that parameter . It is not, as the proposed definition says in its final
sentence, automatically a “high quality water” inherently for the water
body or for any other parameter. It could be an obviocusly, seriously
impaired water. But regardless, for that single parameter the water
quality is "high quality water” and antidegradation Tier 2 standard
applies to that parameter if a loading is proposed that would significantly
lower the water quality for that parameter for that water quality
standard .

A second point is the use of the phrase “water quality criterion” in the
final sentence of the definition of high quality water. The condition that
determines the high quality water in the parameter-specific approach is
not the criterion but the standuard. Each water body has a controlling
criterion for each parameter based on the designated uses for the water
body. The controlling criterion is the water quality standard. That is the
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criterion that must be achieved to attain status of high quality water for
the parameter.

" The “nontransient aquatic organism” is a useful research tool to provide

" indication about overall water-quality but due to-logistic-reasons, that is
not a suitable measure to provide o clear quantitative basis to calculate
an unambiguous numeric NPDES permit limit. There are many unhresolved -
technical policy issues: what is the “detection” limit of the analytical

" procedure to declare a particular trace concentration of parameter in
an orﬁganisnd above a level of confidence to be real enough to declare the
water body-as not a Tier 2 high quality water for purpose of =
antidegradation? How nontransient is nontransient? How deep in the
sediment? For a sensitive-enough technique “detection” is possible for all
naturally present substances. The policy as written makes this an
impaired water (Tier 1) to which is not allowed any “significant lowering of
water quality” regardiess of an antidegradation review? (Note that the
nontransient phrase is incorrectly connected to sentence. As written the
meaning is if a substance is not detected in nontransient aquatic
organisms at some level it the water body is high quality. That is not true.
The water column may exceed the standard for a particular parameter
without detection in an organism. No organisms sampled automatically
means no detect and, according to this definition, automatically high
quality water.)

The current water quality standards, for better or worse, address only
water column components. There are many other related water quality
issues such as sediment quality (which Ihdiana has not yet considered
important enough to develop and maintain o serious monitoring program
for. The concept of "BCC” was an attempt by USEPA to address the issue
of long-term toxicity to a situation it said was unique to Great Lakes Basin
that was not addressed in the short-term water quality-based policy of
the standard system.

Any further sophistication to the system such as addressing harmful
loading of persistent compounds that do not bicaccummulate must be
accomplished by establishing a scfentij‘ica.’;’y-sound, practical implantation
procedure with an appropriate controlling document and enforcement
procedure,

Dropping the idea of concentration of chemicals in different organisms
into the pollurant-specific approach for the mathematical system
developed for the consistent assignment of an NPDES permit fimit
prevents the delicate NPDES permit system from doing its function.
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ff the first part of the deﬁhitfon- is:needed for fédem! reasons, would

' suggest the final sentence be rewritten to say something like: “A water
~ body that has a concentration of a pollutant attaining the water quality -
) standard estabhshedfor that pollutant in that water body is considered

to be .a water bady of high.quality. water for that pollutunt for the

- purpose of this rule.”

(In the Indiaha approach, “high quality” is the condition of a water-that is
achieving a water quahty standard for a pamcu!ar parameter.

‘ Antfdegradat.'on demonstration is required for any significant lowering

within the water condition of achieving the standard for that parameter.

" Period. Talking about it as a water body can result in awkward and

incorrect definitions. Tier 1, in our approach, is also about the condition of
the water. It is the inverse of Tier 2. Where a standard for a particular
parameter is not being met, the water condition is “impaired” for that
parameter. “Tier 2.9 and Tier 3” are completely different ideas; those
indeed are actual bodies of water with physical boundaries ossigned by
law independent of water quality.

The proposed regulation has this idea stated perfectly correctly and
simply at 327 IAC 2-.3-3(b)(1) where it establishes the antidegradation
standard. All rmplementohon text should be written directly off this
concept.)

Beranelk
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December 23, 2011

LSA Document #08-764 (Antldegradatlon)
‘Mary Ann.Stevens

Rules Development Branch

Office of Legal Counsel

Indiana Department of Enwronmental Management

100 North Senate Ave.

Indianapolis, IN 46204-2251 o ST e
Proposed Antidegradation Rule as Preliminarily Adopted ', T , SRR e

RE: Indiana Pork Advocacy Coalition/Indiana Farm Bureau Comments on Proposed Antldegradatmn -

Rule as Preliminarily Adopted

Ind1ana Farm Bureau, Inc. and the Indiana Pork Advocacy Coalltmn apprec:ate the opportumty to once agam
express our thoughts and concerns on this proposed rulemaking regarding ant:degradahon On behalf of our -
members, we appreciate the efforts which IDEM has underiaken to address concerns.which have been previously
raised. While the comments submitted by our organizations to the Water Pollution Control Board on July 27™,
2011 are a more complete account of our concerns, we wish to use this opportumty to reiterate a few major areas
where this proposed rule should be 1mproved _ .

The agency’s responses to several of these concerns in the past have mdicated that IDEM 5 mterpretatlon of thc
proposed rule aligns with our understanding of how antidegradation standards should be 1mplemented according
to the Clean Water Act (CWA). However, we are basing this on-the agency’s mtcrpretatlons as seen in its
responses to our comments, not in the text of the actual'rule. The vast majority of our concerns would be
eliminated if the rule language was modified to reflect the i mterpretatlon of IDEM. The regulated community
must be able to rely on the actual text of the rule as that will remain constant while mterpretatlons of an unclear -
rule could vary over time. Further, the likelihood of ongomg litigation created by unclear. rale !anguage iseven -
more concerning than the threat of varying interpretations in the future : '

With respect to the apphcab:hty section in 327.IAC 2-1.3-1, we remain concerned that' some ma_y try to read this
tanguage more broadly than it is intended by IDEM. In response to our comments from the second comment

period, it was noted that the antidegradation rule only applies to activities regulated by:the CWA and the state and

federal rules which implement the CWA. Thus, it was stated that this rule does not apply to nonpomt source
activities which are exempt from CWA regulation. We agree that this is an approprlate intérpretation of the law.

However, many activities may be subject to the CWA which are exempt by the terme of the CWA We believe it o S

is more approprtate that 327 JAC 2-1.3-1 (b) state:

..deliberate activity subject to an NPDES permit under the Clean Water Act: :
This language more clearly indicates the intent! of the agency as explamed in the resp{mse lo comments from the
second comment period.
Also in the second response to comments, IDEM has addressed our- concern regardmg non- dlschargmg fac;hnes
with an NPDES permit by saying “[i]f a CAFO general permlt does not allow for 4 dtscharge then the CAFO"
general permit does meet the non-degradation standard.” Again, we agree with this interpretation, assuming that
this same analysis extends beyond the soon to be dcfunct CAFO genelal perm:t to mclude 1nd:wdual NPDES

Indiana Farm Bureau"




PBI'mItS for CAFOs as well. Our issue is that this mterpretatlon for n0n~dlschargers seems conlrad:ctory with
respect to the references to nonpoint séurces in the proposed rule. If the absence of a discharge requiring a
NPDES permit avtomatically meets the non-degradation standard, there is no need to mention nonpotnt sources in
the rule. Not only does the reference appear to run counter to IDEM’s interpretation, it is questionable how
nonpoint sources could be regulated under this rule based upon the lack of CWA authonty

" This discrepancy is most notable at 2-1,3- 3(a)(1)(B) where establishing “controls as necessary on nonpoint
sources...” is discussed. If it is the agency’s position that this rule does not apply to nonpoint source activities
exempt from CWA regulation, this rule should not reférence establishing controls on nonpom{ sources, This is
not to say that our members do not believe that limiting pollution from nonpeint sources is not an 1mp0rtam tool
in protecting the environment. However, it does mean that existing authorities must be fo]lowed and that efforts
outside of controls.on point sources should fiot be a part of this rule. Nonetheless, responses to nonpoint sources
of pollution must be considered and coordinated within IDEM with respect to the appropriate programs and

- regulatory authority. To clarify the agency’s intent and to be consistent with the authority which exists under the

CWA, the language in 2-1.3-3(a)(1)(B) referencing controls on nonpoint sources should be removed.

~ We are also concered about specific mentions of nitrogen and ﬁhoﬁphofus as regulated poliutants in 327 IAC 2-

1.3-2(44)(AXi1)(BB) when they would already be covered in the narrative criteria category listed in

(44 A)ii)(AA). It would seem unnecessary to single out certain pollutants. We recognize and agree that
nitrogen and phosphorus could be subject to an antidegradation review. However, focusing attention on nitrogen
and phosphorus with rule language when numerous comments have been made alleging that IDEM was
essentially ignoring those nutrients does nothing but set unreasonable expectations. The antidegradation review
will be limited with respect to nitrogen and phosphorus. The actions which can be required under the
antidegradation rule are limited as noted above when addressing nonpoint sources of pollution.

Overall, we are pleased that some changes have been made to this proposed rule. Nonetheless, we remain
concerned that the rule is largely unworkable as written. While relatively few agricultural activities are subject to
this rule, those that are should have little concern with not being able to show that they will have little or no
irpact on water quality. That does not change that it will l:ke!y be confusing and difficult to make the required
showings under this rule.

We thank IDEM and the Water Pollution Control Board for considering these cofmments. Questions with respect
to these comments can be submitted to the undersigned.

Respectfully submitted,

) g

Joshua D. Trendry - Justin T. Schneider
Director of Business Development Staff Attorney
Indiana Pork Advocacy Coalition Indiana Farm Bureau, Inc.
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OFFICIAL COMMENT Tel: 219-836-100¢

Fax, 2198364100

CERTIFIED MAIL ~ 7068 1300 0000 8348 2750 -
December 29, 2011

Maty Ann Stevens - ,

Rules Development Branch .

Office of Legal Counsel :

Indiana Department of Environmental Management

100 North Sentate Avenue ‘

Mail Code 65-45 '

Indianapolis, Indiana 46204-2251

Subject: LSA Document #08-764 ~ Notice of Comment Period .
Development of New Rules and Amendments fo Rules Concerning
Antidegradation Standards and Implementation Procedures

Dear Ms. Stevens:

I am writing this letter on behalf of the Indiana Steel Environmental Group (ISEG) to provide |
comments on LSA #08-764, Development of New Rules and Amendments to Rules Concerning
Antidegradation Standards and Implementation Procedutes.

The Indiana Steel Environmental Group is a coalition of Indiana steel companies established to
focus on environmental matters of concern to its members. The Indiang Steel Environmental
Group (ISEG) consists of membership from ArcelotMittal USA, ArcelorMittal Indiana Harbor
Inc., United States Steel Gary Works, United States Steel Midwest Plant, United States Steel
East Chicago Tin Operations, I/N Tek, I/N Kote, ArcelorMittal Burns Harbor LLC, and Nucor
Steel Crawfordsville,

The Indiana Steel Environmental Group’s primary concern regarding antidegradation continues
to relafe to the practical impacts of implementation. 1f not properly iraplemented, the program
could place severe limitations on important social and economic development and economic
progress for the affected communities, without resulting in any significant benefit to water
quality. This could seriously itapede attempts to revitalize impoverished communities through
Brownfleld redevelopment and could compromise the competitiveness of existing industries by
tlimiting their ability to expand operations or change technologies,

The preliminarily adopted rule has several major issues that need to be addressed before final
adoption.

1. Section 1(b) of the proposed rule is much too broad and vague than the lepislature
intended when it passed Indiana Code 13-18-3-2(k) & (I} and Is likely to lead to mis-
interpretations of rule applicability in the future. The applicability provision should be
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limited to only those instances where there is a new or increased loading of a 1egulated
pollutant for which a new or increased permit limit is required,

The dcﬁnition of “Signiﬁcant }owcri,ng of water quality“’ in the proposed rule is

inconsistent with the requirements in Indiana Code 13-18-3-2(1)(1)(A) which limits

antidegradation review to new or increased loadings “for which a new or increased
permit-limit is required.” .

The draft rule mcludes a concept of a “benchmark available loading capacity” that is
much more stringent than what is required by Indiana Code 13-18-3-2 and federal

_ regulation. USEPA has approved other State’s regulations with no such cap and we -

encourage IDEM to elther remove. of revise the rule to include a reasonable benchmark
loadlng capacity to ensure that de minimis pemlm:t*d increases do not rcduee the unused 7
loading capacify.’

At Section 4(c)(1)(A)(ii) and (iii), the rule implies that the benchmark loading capacity as
calculated during the initial request will remain indefinitely. There is no reason to
maintain the initial benchmark loading capacity and ignore changes that may acour to the
stream that increase unused loading capacity. Ifa discharge is eliminated or reduced
upstream there will be a greater assimilative loading capacity downstream. It the concept
of a benchmark loading capacity remains in the rule it must be revised to allow the
benchmark loading capacity to be re-calculated if conditions in the water body change.

The concept of a water quality improvement project in Section 7 of the proposed rule is
contrary to the clear intent of IC 13-18-3-2(k) and (1). The clear intent of the statutory
language has always been that the performance or funding of & water quality
improvement project will be the primary basis of gaining approval for the increased
loading by a discharger to an OSRW, As written, the proposed Section 7 requires the
water quality improvement project be performed or funded in addition to an
antidegradation demonstration,

Section 5 of the propesed rule does not clearly implement the understanding referenced
above and could leave a discharger proposing a water improvernent project and an
obligation to prepare a full antidegradation demonstration. To address this, Section 5(b)
should be modified to expressly provide that a project involving payment of a water
1mprovement fee is included within subsection 5(b). With these revisions, & proposed
increase in loading to an OSRW involving a water improvement project Iniplementation
or fee payment will satisfy the antidegradation dernonstration requirements with
submittal of the basic information of Section 5(a) and the “necessary” information of
Section 5(c).

The Indiana Stesl Environmental Group believes that the final antidegradation standard and
implementation procedures should be designed with a dual purpose of profecting Indiana’s water
resources while supporting the economic viability of existing industries and affected
communities,
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The State of Indiana.has already developed and adopted water quality standards that establish
limits for which constituents can be discharged to Indizna’s water resources without harm, The
&ntidegradation standard should support these provisions.

The ISEG strong]y belleves that the final rule shouid not Jmpose raqunaments on Indiana’s

waters that are more restrictive than neighboring Great Lakes States placing Indiana at a clear
economic dlsadvantage

“Thank you for yOur consideration of thege comments. If you have any questions please feel free
to contact me at patnck gommn@aptco 1sulta:nts com or phone at 219-836-1000. -

Singerely,

Patrick M. Gorman, P.E.
Facilitator, Indiana Stee]l Environmental Group
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MaryAnn Stevens

- Rules Development Brarich
Office of Legal Counsel

Iindiana Government Center North
100 North Senate Avenue
Indianapolis, Indiana

Subject: LSA Document #08-764 (Antidegradation) —
Comments Concerning the Antidegradation Standards and
Implementation Procedures Proposed (Preliminarily Adopted)
Rule published on December 7, 2011

Dear Board Members:

On December 7, 2011, the Water Quality Control Board’s (the "Board”) Proposed
Rule addressing “Antidegradation Standards and Implementation Procedures,” LSA
Document #08-764 (hereafter referred to as the “Antidegradation Rules” or ‘Rules”) was
published in the Indiana Register and was available for review at http:/maww.in.qov/
legislative/iac/2011 1207-IR-327080764PRA.xml.pdf. Also on December 7, 2011, the
Board published the “Fiscal Impact Statement” of the Anitdegradation Rules prepared
by the Indiana Department of Environmental Management ("IDEM") and available for
review at hitp://www.in.qov/ledislative/iac/2011 1207—IR—327080764FIA.xm|,pdf (the
"FIS"). The Indiana Water Quality Coalition ("IWQC”"} and the Indiana Manufacturers
Association (“IMA”) submit the following comments regarding the Rules and the FIS,

As we have previously stated in comments to the Board, the IWQC is a group of
businesses with shared interests in Indiana regulations, policies, and aperating
procedures concerning water quality. The IMA is a voluntary, nonprofit trade
association representing nearly 2,000 companies and 600,000 manufacturing jobs.
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Each of these entities has members or facilities in Indiana that will be consu:ierabiy
af‘fected by the adoption of Antldegradatlon Rules :

The IWQC and the IMA have prewous]y submitted written and oral comments
regarding the proposed Antidegradation Rule. Most recently, these comments were
- submitted verbally and-in writing on July 27, 2011, regarding the: Draft Rule (Final
Revisions) dated May 6, 2011 (hereinafter the “July Comments”). -The IWQC and the
_ IMA hereby incorporate and refer the Board to all their prior comments, mcludlng the
July Comments. The IWQC S. and the IMA’s addmonal comments are prowded below. -

Comments ,

1. IDEM’s Fiscal Impact Statement does not comply with Indiana’s
statutory requirements.

" The Board may not adopt a rule until IDEM has published a copy of the fiscal
analysis required under Indiana Code Section 4-22-2-28. IND. CODE § 13-14-9--
5(a)(2)(C). In turn, Section 4-22-2-28 contains several requirements regarding the
contents of “fiscal impact statements,” two of which are particularly relevant here.

First, IDEM's fiscal impact analysis rhust be based on the twelve month period
commencing with the date after the rule is fully implemented. Section 4-22-2-28 states:

[Tlhe agency proposing the rule shall consider the annual economic
impact on all regulated persons beginning with the first twelve (12) month
period after the rule is fully implemented. The agency may use actual or
forecasted data and may consider the actual and anticipated effects of
inflation and deflation. The agency shall describe any assumptions made
and any data used in determining the total estimated economic impact of a
rule under this section.

Based on this statutory requirement, IDEM’s assumption regarding the number of permit
applications it may expect in 2012 is inadequate. Indeed, IDEM repeatedly relies on
application data purportedly representing permits it received in 2009. (FIS at 2 ("Based
upon 2009 permit applications, there are about 80 permit applications a year that may
result in a new discharge of pollutants.”); 3 ("Based upon the 80 permit applications
received in 2009 that might be required to consider antidegradation . . . [.]"}; 6 (In 2009,
Indiana issued 55 new permits . . . [and]processed 89 permit modifications[.]").) IDEM
then subtracts from the total number permits those that "would not likely be subject to
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amtdegradat]on review.” (FIS at 8.)" IDEM did not rely on actual data. IDEM did not

rely-on-forecasted data. And, IDEM makes no attempt to demonstrate why 2009 data -

~ reliably predicts permit applications in 2012 or in the future.” ln domg s0, it has not
complred with Section 4-22.2-28.

The IMA and the IWQC submltted comments based on a range of hlStOFEC
- averages for permits IDEM received from 2004 to 2009. The low-end of this range was
49 permits, while the high-end was 105 permits. IMA and IWQC maintain that this
rahge is more accurate than relying on the IDEM'’s 2009 data {which IDEM then
arbitrarily reduced). They submit that the high-end of the range should be used for
IDEM's fiscal impact analysis as it supphes the most conservative basis on which to
make a. reguiatory determmatlon

Second, fiscal impact statements must consider the effect that compliance with
the proposed rule will have on “the state and all persons regulated by the proposed
rufe.” IND. CODE § 4-22-2-28(d). The IMA and IWQC read this statute to require
adequate consideration of all compliance costs on all stakeholders — including the State.
Inclusion of costs to the State is important. As an executive agency, all Hoosiers pay
for the costs of its operations. In at least one instance, IDEM has failed to appropriately
consider, and indeed has glibly set aside, potential costs to the State.

The IMA and IWQC submitted comments regarding the costs of complying with
the Rules. These comments are noted in the FIS. (FIS at 3-4.) One component of
these costs included a forecast that potential public notice and hearing costs could
range from $720,000 to $945,000 per year. IDEM dismisses these numbers as being
inconsistent with its experience and then, remarkably, goes on to imply that if the costs
of participating in the public notice and hearings are too expensive for a regulated
business, then that business may choose not to participate and the State will cover
those costs. (FIS at 4 ("if they do not choose to engage in the process, IDEM will do it.”)
There is no indication in the FIS of whether IDEM has considered these additional
potential costs which must be absorbed by the State. This is inconsistent with Section
4.22-2-28(d).

But, more importantly, IDEM’s statement that regulated entities may “chocse” not
to participate in the permitting process if it becomes too expensive underscores the
agency is not concerned with the potential costs of complying with the Rules. At leastin
part, an appropriate fiscal impact analysis must demonstrate that the true costs of a
proposed rule do not exceed the regulated communities’ — from small businesses to

' IDEM's reduction of the total number of 2009 permits by those that “would not jikely be subject to
antidegradation review” appears to be an arbitrary reduction made to deflate the impact of complying with
its proposed rule. Either a permitis subject to antldegradatlon review or it isn't. IDEM has the authority to
make that cali and it should do so here.
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large’ corporations — ability to-economically comply with the rule or to meaningfully -
participate in the regulatory process. [f the.only way members of the regulated
community can comply with a proposed rule is by avoiding the costs of meaningful
participation in the process, then a proposed rule is oiearly too onerous and lacks -

!egrtlmacy

2. IDEM’s Fiscal Impact Statement does not adequately con5|der lmpacts on
small. businesses. : : : ,

In addition to the comments made above, IDEM has not given sufficient
_consideration to the impact of the Rules on small businesses. A “small business” is
defined as a business entity with less than 150 employees. IND. CODE § 5-28-2-6.
Instead of determining the true number of small businesses potentially impacted by the
Rules, IDEM assumed, based on 2009 permit submissions, that “all minor permits”
submitted by “industries” are "associated with small businesses.” (FSl at7.) IDEM then
concludes that only 14 small businesses will be impacted by the Rules. (/d.) First off,
IDEM has again relied on 2009 data instead of a forecast of 2012. This is inappropriate.
IND,-CODE § 4-22-2-28. In addition, IDEM provides no rationale for its small business
calculus. It is suspect to assume that only small businesses apply for minor or general
permits or the small businesses do not apply for major permits. And, it is suspect to
assume that only 14 small businesses in the entire State have major permits. In any
event, IDEM is required to provide some explanation and it hasn't.

Moreover, even the unsupported costs IDEM calculates would be especially
onerous on small businesses in today’s economic climate. IDEM predicts that costs for
complying with Rules on an individual small business could range from $4,000 to
$16,000, while the costs on all (14) small businesses would range from $56,000 to
$224.000. This is too much.

3. IDEM’s Fiscal Impact Statement inappropriately relies on a fiscal analysis
performed by the State of lowa in 2008.

IDEM repeatedly refers to and relies on numbers generated by lowa when it
performed its fiscal impact analysis of its antidegradation rulemaking in 2008. (Sl at 6-
9.) To rely on data from 2008, especially data from another state, does not comply with
Section 4-22-2-28. Moreover, IDEM's reliance on this 2008 data from lowa has resulted
in an arbitrary fiscal impact analysis based on a low $100/hour environmental consultant
fee and a $25 one-time cost for public notice.? A fiscal impact analysis must concern

? Similarly; IDEM does not provide a rationale for the range of hours it used to calculate costs. (FIS at 9.)
Instead, it again wrongly relies on lowa’s 2008 fiscal impact analysis.
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itself with the costs to Hoosiers in the future based on actual in-state costs. It does not
concern itself with the predicted costs to lowans in 2008 based on costs in- lowa .

4, IDEM has not considered the impact of the Rules on businesses makmg
_ changes to water treatment addmves

. The Board may not adopt a rule untit IDEM has pubhshed a-copy of a summary
of the response of the department to all comments.” IND. CODE § 13-14-9- 5(a)(2)(B) :
The IMA and IWQC presented comments regarding the costs associated with changing
water treatment additives at a facility. Specifically, we estimated that changing a water _
treatment additive-would require full antidegradation review at an annual cost ranging
‘from $1,425,600 to $4,050,000. While IDEM acknowledged that changing additives
may result in antidegradation review, it did respond to the potential cost comments the
IWA and IWQC submitted. IDEM must do so before the final rule may be adopted.

Conclusion
The IWQC and IMA appreciate the opportunity to provide these comments. As
demonstrated above, the Antidegradation Rules should be revised to comply with
Indiana’s rulemaking statutes. Incorporating the IWQC and IMA’s comments and

suggestions set forth above will allow the Antidegradation Rules to meét these
requirements.

Sincerely,

ol \)\}ﬂauﬂ—/ /@g;

William C. Wagner

15624871
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LSA Document #08-764 {(Antidegradation
MaryAnn Stevens : ) - OFFICIAL COMMENT
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Office of Legal Counsel

Indiana Department of Environmental Management

100 North Senate Ave.

MC 65-41 :

Indianapolis, Indiana 46204-2251

Re: Comments to IDEM Antidegradation Standards and Implementation Procedures Proposed Rule as
Publicly Noticed on December 9, 2011 ' ' l ' S - '

Dear Ms. Stevens:

NiSource Corporate Services on behalf of its subsidiary Northern Indiana Public Service Company (“NIPSCO”} is
providing comments on the above-referenced Third Notice of the proposed Antidergradation Rule (the “Proposed
Rule”). NIPSCO believes the comments provide constructive ideas concerning the Proposed Rule and will help
build upon the discussions between IDEM and the affected stakeholders.

NIPSCO is a gas and electric utility serving the morthern third of Indiana. NIPSCO has four active electric
generating stations with two sited on Lake Michigan, one on the Kankakee River, and one off of the Wabash River
near Terre Hante.  We have worked with the Indiana Utility Group (IUG) and the Northwest Indiana Forum in
assessing the Proposed Rule and concur in the comments each of those entities has submitted.

There is one specific issue contained in the IUG comments that NIPSCO would like to expand upon because if is
especially germane to our operations. This issue concerns the scope of applicability of the proposed rule (See
Comprehensive Comment #1 in the IUG comment submission). NIPSCO concurs that an antidegradation review
should be limited to actions requiring a new, or modified, NPDES permit subject to Section 402 of the Clean Water
Act instead of any proposed deliberate activity resulting in a new or increased loading of a regulated poliutant. This
clarification is necessary to ensure that the antidegradation framework is not applied inappropriately in other
instances. For example, this clarification would ensure that an antidegradation framework would not be applied to
groundwater migrating to surface water. NIPSCO believes that such an expansion of the antidegradation standard
for groundwater discharges (not subject to an NPDES permit) is inconsistent with the intent of proposed rule,
Therefore, we believe the Department should clearly define the scope of applicability for antidegradation in a
manner such as posed in the IUG comments.

NIPSCO greatly appreciates the opportunity to provide these comments to IDEM and we hope that they will be
helpful in the drafting of this rule. Please contact Dan Plath of my staff at {219) 647-5268 or dkplath@nisource.com
if you have any questions or concerns.

Sincerely,

ick Dernik _
Manager — Environmental Policy _
NiSource Environmental, Safety, and Sustainability
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December 29, 2011 OFF'C!AL COMMENT
MaryAnn Stevens

Rules Development Branch

Office of Legal Counsel

Indiana Department of Environmental Management

100 Notth Senate Avenue

MC 65-45

Indianapolis, IN 46204-2251

RE: LSA Document #08-764 (Antidegradation)
Dear Ms. Stevens:

Thank you for the opportunity to comment on the Development of the New Rules and Amendments to

Rules Concerning Antidegracdation Standards and Implementation Procedures during the 31d notice

veriod. The Northwest Indiana Forum is a not-for-profit, regional economic development organization

- ~rvicing members in Lake, Porter, LaPorte, Starke, J asper and Pulaski counties. Our focus is the
.tention and creation of quality employment opportunities that sustain and enhance our environment and

quality of life for the residents of Northwest Indiana. Protection of the environment while enhancing the

region’s global competitive position is the highest priority for our members. v

The Northwest Indiana Forum endorses activities and rulemaking procedures that are supportive of
protecting the environmental, economic and social justice components of the quality of life for our
residents. In order to accomplish this, the Indiana Department of Environmental Management (IDEM)
must position their regulatory processes to ensure permittirig certainty. New, expanding and existing
permitted facilities need to have a clear direction on what steps are necessary for them to comply with the
rules and regulations of Indiana and the guarantee that technically and legally sound permits will be
issued in a timely fashion. Without pernnttmg certainty, plant expansions, new project opportunities and
new jobs creation may be reduced. ‘

In our role as an economic development orgamzatwn we strive to assist in the retention and expansion of
sustainable quality _]ObS Providing the Northwest Indiana workforce, including Indiana’s college
graduates, a broad spectrum of job opportunities and a consistently evident approach to continually
improve the quality of life including a respected and protected environment are cr1t1ca1 to the successful
future of Northwest Indiana. : : : -

The following comments of support and concern have been recelved from the Forum membership for
transmittal to IDEM:
- Antidegradation rules must be ﬁnahzed ina ma.nner that prov1des clear guidance on when the
rules apply and what is required. :

The Northwest Indiana Forum is the regional economic development organization dedicated to jobs and capital investment in
harmony with the environment for Lake, Porter, LaPorte, Starke, Jasper, Newton and Pulaski Counties.
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Public outreach and education is critical to permit issuance. To provide the citizens of Indiana the
assurance of quality outreach and education, public venues whereby antidegradation is discussed
should be managed in a consistent manner by the IDEM.

Antidegradation Trigger mechanisms should be developed and implemented to only address
situations when a pérmit application is requesting approval for a higher limit of a regulated
parameter within an existing permit or a limit for a parameter new to the permit. It is imperative
that Indiana be consistent with antidegradation rules previously approved by U.S. EPA to maintain
national and global competition. Clarification within the rules will provide direction to permit
applicants as new and/or expansion concepts are being developed.

In instances where a permit applicant has performed a Variance Request, the rules should reflect
that the Variance Request application satisfies the antidegradation demonstration requirements.
Where the effect of a new or increased discharge on the environment is insignificant (i.e., is less
than the de minimis threshold), there is no benefit to requiring the commitment of time and money
by the public, the regulated community and government agencies Requiring extensive review of
insignificant or inconsequential discharges that clearly will remain below the water quality
standards hinders industrial growth and expansion without offering any meaningful added
protection to human health or the environment.

Water quality improvement projects language needs clarification. Whereby it is appreciated that
the proposed rule provides for a maximum dollar figure as a component to the guidance, it is
necessary to provide further clarification to assist permittees as to the direction on how the IDEM
will make a determination regarding the final cost of the required project.

Bascline loading capacity as established in the proposed rule does not allow for IDEM to adjust
this determination in response to a permanent reduction in discharges to a waterbody. The rule
should be modified to grant IDEM the ability to adjust baseline loading capacity under such
circumstances.

Thank you for the opportunity to provide you with our support and concern related to the proposed rule.
The Northwest Indiana Forum members have appreciated the IDEM public outreach and educational
efforts to date as all parties have worked diligently to finalize this issue.

* Sincerely,

B & Fstar)

Kay L. Nelson
Director, Environmental Affa1rs
Northwest Indlana Forum

COPY Mark T Maassel Presudent/CEO Northwest Indlana Forum

Don Babcock, Chair, Northwest Indiana Forum Managing Board
Robert Crookston, Chait, Northwest Indiana Forum Environmental Committee .

The Northwest Indiana Forum is the regional economic development organization dedicated to jobs and capital investment in

harmeny with the environment for Lake, Porter, LaPorte, Starke, Jasper, Newton and Pulaski Counties.




